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HEARmG ON S. 1356, THE OCEAN SHIPPmG 
REFORM ACT OF 1995 



WEDNESDAY, NOVEMBER 1, 1995 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Washington, DC. 
The committee met, pursuant to notice, at 9:35 a.m. in room SR- 
253, Russell Senate Office Building, Hon. Larry Pressler (chairman 
of the committee) presiding. 

Staff members assigned to this hearing: Jim Sartucci, Coast 
Guard Fellow, and Carl Bentzel, staff counsel. 

OPENING STATEMENT OF SENATOR LARRY PRESSLER 

The Chairman. I will call this hearing to order, and welcome all 
of you here. I would like to thank all of our witnesses who are ap- 
pearing. We will move right along this morning. 

I am greatly concemea with the current state of ocean transpor- 
tation systems. While we have streamlined the Federal Govern- 
ment's regulation of the business operations of the commercial 
aviation, rail, and trucking industries to foster healthy competition, 
we continue to maintain an ocean shipping regulatory scheme that 
inhibits competition among vessel operators. This places U.S. ex- 
porters at a disadvantage compared with their foreign competitors, 
and inflates the cost of ocean shipping. To address these concerns 
I have introduced S. 1356, the Ocean Shipping Reform Act of 1995. 
My bill provides needed changes to our ocean transportation sys- 
tem that will meet the demanofs of U.S. businesses, and allow them 
to compete in the global marketplace. 

S. 1356 would eliminate the Federal Maritime Commission by 
October 1, 1997, existing functions and responsibilities would be 
transferred to the Department of Transportation as soon as prac- 
ticable in the fiscal year 1996; eliminate tariff enforcement and 
contract filing requirements effective June 1, 1997; eliminate gov- 
ernment tariff enforcement and regulation effective January 1, 
1997; allow shippers and carriers to enter into confidential service 
contracts and allow independent rate actions on service contracts 
effective January 1, 1998; maintain current antitrust immunity 
provisions for carriers and marine terminal operators; and 
strengthen U.S. law against unfair predatory and anticompetitive 
behavior by carriers in the ocean shipping marketplace. The phase- 
in timetable for implementing the new system created by this bill 
provides a common sense approach for getting the Federal Govern- 
ment out of the business of regulating commercial practices which 
are better left to the private sector to administer. 

(1) 
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U.S. small businesses, fanners, and ranchers, stand to benefit a 
great deal from this bill. By providing a more efficient ocean trans- 
portation system, U.S. exports will become more competitive in 
world markets. If we are to generate higher prices for U.S. agricul- 
tural products, we must expand exports and create new markets. 
My home State of South Dakota is one of the countiy's leading ex- 
porters of agricultural products, with exports reaching as high as 
$858 million. This year, U.S. agriculture exports could reach a 
record $1.5 billion. The migority of these exports will be in value- 
added and finished products, like wheat flour, soybean oil, sun- 
flower oil, red meats, poultry meats, dairy products, eggs, fresh 
fruits, and vegetables. These products are shipped on container or 
tank vessels, and S. 1356 will help increase the amount of these 
products we are able to export. 

This effort also is supported by the Administration. I will include 
in the hearing record a letter from Secretary Peiia supporting this 
plan to deregulate ocean shipping. 

[The information referred to follows:] 

The Sbcrktary of Transportation 

August i, 1995 
Honorable BuD Shuster 

Chairman, Committee on Transportation and Infrastructure, House of Representa- 
tives, Washington, DC 20515 

Dear Mr. Chairman: I understand that your Committee is considering legislation 
that would substantially deregulate the ocean shipping industry and ultimately 
eliminate the Federal Maritime Commission (FMC). 1 applaud your efforts and want 
to express the Department's strong support for the objectives of improving the effi- 
ciency of ocean shipping and streamlining economic regulation of the industry. 

Elimination of outmoded economic regulations and the agencies that oversee 
them, including the FMC, is consistent with both the Administration's effort to re- 
form government and with the Presidents ten-year budget-balandnff plan. The De- 
partments proposals submitted earlier this year— to eliminate the Interstate Com- 
merce Commission, to deregulate domestic offshore water carriage, and to reform 
laws applicable to the UJS.-flag fleet evidence our commitment to economic regu- 
latoiy reform. Significant reform of ocean shipping regulation, along with the Ad- 
mimstration's proposed maritime security program, will enhance the efiRdency of 
our foreign shipping trades and help maintain a viable UJS.-flag merchant marine. 
Under our maritime security program, the United states will be able to maintain 
a UJS.-flag fleet of up to 50 modem, efficient liner vessels crewed by skilled UJS. 
mariners. The UJS.-flag fleet provides low-cost and effective sealift capacity to resup- 
ply our armed forces in time of war or national emergency, and benefits the Amer- 
ican economy by reducing the overall trade deficit. 

If ocean shipping reform legislation is enacted, the Department would be prepared 
to accommodate the surviving FMC functions as an integral part of its organiza- 
tional structure. Details relating to the timing of the tranter of particular functions 
and the resources required to perform them would have to be woiked out. (We 
would note that the 30-day period currently provided in section 301 of the draft bill 
for development of a plan to eliminate the FMC is inadequate. At least 60 days 
would be required for tne development and coordination of an adequate plan.) 

Again, we commend your eflbrts to enact comprehensive legislation, with biparti- 
san supports to achieve our mutual goals of streamlining and improving resulation 
of the ocean shipping industry. We may have additional comments as the bul takes 
its final form, particularly with respect to regulation of the domestic offshore trades, 
frei^t forwaraers, and marine terminal operators, and oversi^t of controlled car- 
riers. In the meantime, please feel firee to call me or Steven 0. Palmer, Assistant 
Secretary for Governmental Affairs, at (202) 366-4573, if you have particular ques- 
tions or concerns. 

The Office of Management and Budget advises that it has no objection, from the 
standpoint of the President's program, to submission of these views for the consider- 
ation of Congress. Sincerely, Federico Pena. 
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The Chairman. In addition, this plan is supported by numerous 
participants involved in all aspects of the ocean shipping system, 
some of whom will appear before the Commerce Committee today. 
While we are not able to accommodate all these requests, I want 
to mention just a few of the supporters of this plan who will not 
appear at our hearing today: The Agricultural Ocean Transpor- 
tation Council, the Alliance for Competitive Transportation, the 
National Retail Federation and Chicago Board of Trade, the Amer- 
ican Forest and Paper Association, the National Association of 
Manufacturers, the American Automobile Manufacturer's Associa- 
tion and Chemical Manufacturer's Association. 

I am committed to providing both supporters and opponents of 
this plan an opportunity to explain their positions before this com- 
mittee, and I will now call on my colleagues for their comments. 

[Prepared statement of Senator rressler follows:] 

Prepared Statement of Senator Pressler 

We will call this hearing on ocean shiopinflr reform to order. I'd like to thank all 
of our witnesses for appearing before tne Committee today. We will move right 
along. 

As Chairman of the Senate Committee on Commerce, Science, and Transpor- 
tation, I am greatly concerned with the current state of the ocean transportation 
system. While we nave streamlined the Federal Government's regulation of the 
business operations of the commercial aviation, rail, and trucking industries to fos- 
ter healthy competition, we continue to maintain an ocean shippixig regulatory 
scheme that inhioits competition among vessel operators. This places UTS. exporters 
at a disadvantage compared with their foreign competitors, and inflates the cost of 
ocean shipping. To address these concerns I have introduced S. 1356, the Ocean 
Shipping Reform Act of 1995. My bill provides needed changes to our ocean trans- 
portation system that will meet the demands of U.S. businesses and allow them to 
compete in the global marketplace. 

S. 1356 would: 

• Eliminate the Federal Maritime Commission by October 1, 1997. Existing func- 
tions and responsibilities would be transferred to the Department of Transpor- 
tation as soon as practicable in fiscal year 1996; 

• Eliminate government tariff enforcement and contract filing requirements, ef- 
fective June 1, 1997; 

• Eliminate government tariff enforcement and regulation, effective January 1, 
1997; 

• Allow shippers and carriers to enter into confidential service contracts, and 
allow independent rate actions on service contracts, effective January 1, 1998; 

• Maintain current anti-trust immunity provisions for carriers and marine termi- 
nal operators; and 

• Strengdien U.S. laws against unfair, predatory, and anticompetitive behavior 
by carriers in the ocean shipping marketplace. 

The phased-in timetable for implementing the new svstem created by this bill pro- 
vides a common sense approach for getting the Federal Government out of the busi- 
ness of regulating commercial practices which are better left to the private sector 
to administer. 

UJ5. small businesses, farmers, and ranchers stand to benefit a great deal from 
this bill. By providing a more eflident ocean transportation system, U.S. exports 
will become more competitive in world markets. If we are to generate hi^^er prices 
for UJ5. agricultural products, we must expand exports and create new markets. My 
home State of South Dakota is one of the counties leading exporters of agricultural 
products with exports reaching as high as 858 million dollars. 

This year, UJS. agriculturaiexports could reach a record 51.5 billion dollars. The 
migority of these exports will be in value-added and finished products like wheat 
flour, soybean oil, sunflower oil, red meats, poultrv meat, daiiy products, eggs, fresh 
fruits and vegetables. These products are snipped on container or tank vessels and 
S. 1356 will help increase the amount of these products we aro able to export. 

This effort is also supported by the administration. I will include in the hearing 
record a letter from Secretary Pena supporting this plan to deregulate ocean ship- 
ping. 
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In addition, this plan is supported by numerous participants involved in all as- 
pects of the ocean snipping system, some of whom wul appear before the Commerce 
Committee today. While we were not able to aoconmiodate all these requests, I want 
to mention just a few of the supporters of this plan who ¥rill not appear at our hear- 
ing today: The Agriculture Ocean Transportation Council, the Alhance for Competi- 
tive Transportation, the National Retail Federation, the Chica^ Board of Trade, the 
American Forest and Paper Association, the National Association of Manufacturers, 
the American Automobile Manufacturers Association, and the Chemical Manufac- 
turers Association. 

As Chairman of the Senate Committee on Commerce, Science, and Transpor- 
tation, I am committed to provide both supporters and opponents of this plan an 
opportunity to explain their positions before tms Committee. 

Again, I welcome all of our witnesses today and look forward to hearing their tes- 
timony. 

Senator Exon. 

STATEMENT OF SENATOR J. JAMES EXON 

Senator Exon. Mr. Chairman, thank you very much. Certainly, 
I welcome this opportunity that you have provided us to consider 
America's ocean snipping policy, and in the lai|^e sense America's 
transportation policy, which is all tied up with it, as your remarks 
indicated this morning. My colleagues loiow several months ago I 
introduced, sHons with Senator Rollings and Inouye. S. 1140, tlie 
Transportation Steamlining Act. I am hopeful that that version of 
the legislation will be considered in next week's markup, and the 
Chairman indicated to me yesterday that that would be the case, 
and I thank him for that consideration. You know, time is of every 
essence here in this whole matter of transportation policy. Cer- 
tainly, eventually the ocean shipping poMcy ties in very directly 
with that. 

This legislation that I referenced would eliminate the Interstate 
Commerce Commission and create a new independent board within 
the U.S. Department of Transportation to administer and signifi- 
cantly streamline the body of transportation law. When I intro- 
duced legislation I discussed a broader version of the board. That 
version included combining the bodies of law administered by the 
ICC and the FMC, and transferring them to the new independent 
board. With this approach the two agencies would be eUminated, 
and a new independent board would enjoy the administrative effi- 
ciencies of being part of the U.S. Department of Transportation. 

Shippers and carriers would benefit, I su&S'est, fi-om the reform 
and the convenience of one-stop shopping. I like to refer to this op- 
tion as the surf and turf solution, which fits in with the hearing 
this morning. While I defer to my colleagues with more expertise 
on maritime law and policy as to what should be transferred, I be- 
lieve and suggest that a single independent board which admin- 
isters an intermodal body of law is probably the right approach to 
maintain a competitive, flexible, and advanced transportation sfys- 
tem. 

Mr. Chairman, I look forward to workings with you and the other 
members of the committee on this extremely important matter, and 
I con^atulate vou for calling this hearing, and I simply say that 
meaningful reform, deregulation, and efficiency to all modes of 
transportation is what I am sure that you and all the rest of us 
seek. 

Thank you very much, Mr. Chairman, for your help and support. 
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[Prepared statement of Senator Exon follows:] 

Prepared Statement of Senator Exon 

Mr. Chairman, I welcome the opportunity to consider America's Ocean Shipping 
policy and in a laiger sense America's transportation policy. As my colleagues know, 
several months ago, I introduced alonff with Senators HolUngs and Inouye, S. 1140, 
the Transportation Streamlining Act. I am hopeful that a version of this legislation 
will be considered at next week's mark-up. 

The legislation would eliminate the Interstate Commerce Commission and create 
a new independent Board within the U JS. Department of Transportation to admin- 
ister a sigmficantly streamlined body of transportation law. When I introduced this 
legislation, I discussed a broader vision for the Board. That vision included combin- 
ing the bodies of law administered by the ICC and the FMC and transferring them 
to the new independent Board. 

With this approach, two agencies would be eliminated and the new independent 
Board would ei\joy the administrative efficiencies of being part of the U.S. Depart- 
ment of Transportation. Shippers and Carriers would benefit from reform ana the 
convenience of ''one stop shopping". 

I like to refer to this option as the 'SURF AND TURF* solution. 

While I defer to my colleagues with expertise on Maritime law and policy, as to 
what should be transferred, I believe that a single independent Board wnich admin- 
isters an intermodal body of law is the ri^t approach to maintain a competitive, 
flexible and advanced transportation system. 

I look forward to woridng with my Commerce Conunittee colleagues to being 
meaningful reform, deregulation and euiciency to all modes of transportation. 

Thank you Mr. Chairman. 

The Chairman. Senator Bums. 

STATEMENT OF SENATOR CONRAD BURNS 

Senator Burns. I have a statement, and I would ask unanimous 
consent that my statement be made part of the record. 
[The prepared statement of Senator Bums follows:] 

Prepared Statement by Senator Conrad Burns 

Thank you, Mr. Chairman, for this opportunity to hear from the witnesses con- 
cerning S. 1356. I have a great many concerns about the government's role in the 
maritime industiy. 

We need to balance the needs and circumstances of the maritime industry with 
the shippers' interests. For too long, the maritime industry has been given many 
advantages and anv legislation passed by this Congress has to be balanced. 

This bill goes a long way in deregulating the industry and breaking throu^ the 
red-ta]^. The federal government snould get out of the shipping business; tms bill 
minimizes government intervention in the maritime industry. I stron^y believe that 
the government has harmed the maritime industiy more with its regulations than 
it has helped. But in getting rid of the filing conditions, the window shouldn't be 
opened for greater abuse of pricing and other anti-competitive actions against ship- 
pers. 

Federal maritime policy has wreaked too mudi havoc in propping up the shipping 
industiy. From cargo preference laws and the Jones Act, to the Passenger Vessel 
Act, the government has tilted the field away from users and consumers. UJS. ocean 
■hipping policy is too expensive and, at the same time, harmful to UJS. companies. 

Again, 1 appreciate this opportunity to learn more about this effort to reform the 
I shipping industiy. 



Senator Burns. Even though we are land-locked where we are, 
it is very important on this to us, because we export. Seventy per- 
cent of all the grain that is produced in Montana goes probably on 
ships to foreign ports. So we are pretty interested in this, and I will 
be interested in hearing from our witnesses. I thank you very 
mudh. 

The Chairman. Senator Breaux. 
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STATEMENT OF SENATOR JOHN B. BREAUX 

Senator Breaux. Thank you, Mr. Chairman. Thank you for hav- 
ing the hearing. You have already done far more than the other 
bc^ in taking a look at this legislation. 

Tiiis legislation, I would suggest, was conceived in darkness, it 
was written in the back rooms, it is a bill that addresses special 
interests, not the public interest. It was designed to help a narrow 
group of interests in the shipping business, not the general interest 
of the general public. I think it is supported not by logic, but mostly 
by threats. I think it gives carriers clear antitrust exemption, with- 
out eood, strong pubUc oversight. It allows carriers to fbc prices and 
not be subject to the light of the day and how those prices affect 
the general public. While it may help some shippers, I think it has 
the potential to harm a far larger number of shippers, as well as 
the ports of this country, who I think are most concerned about the 
direction this legislation has taken. 

The 1984 Act, the shipping act that we now operate under, has 
been reformed. It has been, I think, very successful. In the first 5 
years after that Act was written it reflected a reduction in shipping 
prices in real terms of anywhere between 5 and 27 percent of the 
cost of shipping. In addition, today those costs are even lower than 
they were in the first 5 years. 

So, Mr. Chairman, I am very pleased that you have decided to 
have a hearing so that people have an opportunity to testify on this 
legislation. This has never been done before. They did not have a 
single hearing on this bill in the House after it was passed, and 
before it was passed out of the House of Representatives. That is 
certainly not the way to legislate. We legislate in daylight, not in 
the dark, and we write bills in dayli^t, not in the dark. 

So this hearing that you have caUed, I think is very important. 
It gives us all a chance to be involved and hear from the people 
who are going to be directly affected. I congratulate you for it. 

That is not to say that we cannot have legislation. We will look 
at proposals and tiy and craft something that makes sense. This 
does not. 

Thank you, Mr. Chairman. 

The CHAmMAN. Senator Gorton. 

STATEMENT OF SENATOR SLADE GORTON 

Senator Gorton. As the principal author of the Shipping Act of 
1984, 1 am very pleased by Senator Breaux's comments on its effect 
and its impact, but I share witli Senator Breaux his delight, Mr. 
Chairman, that we are having a hearing at which people witfi var- 
ious kinds of concerns witfi present and future legislation will have 
an opportunity to share those concerns and those nopes and aspira- 
tions with us. 

The House of Representatives, in passing a bill without that kind 
of help and insight, may or may not have made some very, very 
serious mistakes. But to listen to people, to try to accommodate ihe 
legitimate interests of as many of them as we can is a major func- 
tion of the Congress, and most particularly of this committee. 

That Shipping Act of 1984 took 3 years to pass. We started, at 
least when I came, in 1981, and it did not pass until everyone had 
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thoroughly looked over its provisions, and we at least are going to 
provide that opportunity here. 

To allow CTeater degree of freedom in deregulation is, I think, a 
migor step forward, and is consistent with what we have done in 
every other field of transportation. Ap^n, I raise the question 
about, when we are freeing people up nrom regulation, whetfier or 
not there is the same justification for antitrust immunity. Person- 
ally, I have to have necessity for antitrust immunity proven to me 
on a fairly high basis of proof. But that, too, is a question that we 
should listen to carefully, because the carriage of goods by sea is 
a different form of transportation than others that we oversee and 
regulate. 

So this is an important hearing, and I look forward to listening 
to the witnesses. 

The Chairman. Thank you. We will now hear from Senator 
Inouye, if he wishes. 

STATEMENT OF SENATOR DANIEL K INOUYE 

Senator Inouye. Well, first of all, Mr. Chairman, may I commend 
ou for taking up this veiy important matter. I must say that I 
ave some difficulty agreeing with some of your proposals. In re- 
cent times whenever I see the word deregulation or reform a little 
red flag goes poppinc" up in my brains, and so if I may, I will be 
following the proceedings very carefully, and may I ask that my 
statement be made part of the record. 
[The prepared statement of Senator Inouye follows:] 

Opening statement of Senator Inouye on Ocean Shipping Regulation 

Today, the Senate Commerce Committee will take examine our system of regulat- 
ing international ocean shipping, and will consider a bill that has advanced throu^ 
the House Conmiittee on Transportation and Infrastructure that would substan- 
tially deregulate ocean shipping practices and eliminate the oversight of the Federal 
Maritime Commission. 

To sav that I have reservations about the House proposal would be an understate- 
ment, while I might be able to support a system that would provide a degree of 
deregulation to the industry together with a proposal, suggested by my colteague, 
Senator Exon, to consolidate the functions of the Federal Maritime Commission 
(FMC) and the Interstate Commerce Conunission (ICC) into an independent regu- 
latory board afiRliated with the Department of Transportation. I do not support a 
proposal that would shift oversi^t of regulatory and trade functions to the Depart- 
ment of Transportation. 

Prior to 1961, the functions of the FMC were performed at the Federal Maritime 
Board, which at that time was part of the Department of Commerce. In 1961, we 
separated the regulatory functions of the Feaeral Maritime Board from its pro- 
motional functions to avoid conflict. 

In testinK)ny before the House Conunittee on Government Operations, then Chair- 
man of the Federal Maritime Board, Thomas E. Stakem, aptly sunmiarized the ap- 
parent conflict: 

The present onanizlition arrangement vesting regulatory authority over the mar- 
itime industw and the duty and authorityto pronK)te the maritime industry in the 
same body ofmen is essentially unsound. This nas been accepted as a sound general 
principle oy recognized authorities who have considered the problem, and I do not 
oelieve that it can be seriously disputed. 

In the role of pronwter, the body is (primarily, at least, although the paramount 
public interest is ever present) aicung tne industry, which is so to speak, the agen- 
cy's ward. In the role of regulator, the agency is at all times representinff the puolic, 
and the industry comes before it; (a) to oe instructed as to what the puolic interest 
remiires the industry to do or refrain from doing, and (b) to be held guilty or not 
guuty of misdoing, and if found guilty, subjected to punishment. While tne two roles 
are not completely irrecondlabte, they are certainly inconsistent to a serious de- 
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This concept is as correct today, as it was some thirty-five years ago. 

In terms or the regulatoiy structure, I do not support any proposal that drastically 
departs from the principles of oonmion cairiage and non-discnminatoiy treatment 
of shippers, while at the same time continues the existing grant of antitrust immu- 
nity for ocean carriers. 

Ocean common carriers have been aUowed to operate collectively, and have been 
immune from the application of our antitrust laws since 1916. To this day, every 
other major maritime trading nation provides ocean oonmion carriers with some de- 
gree of immunity from national laws on competition, and allows carriers to engage 
in conference activity. 

Pragmatically speaking, there is no real way to impose any national competition 
law over an international industiy that is uniformly aUowed to operate collectively 
throughout the world. Instead, what we have done, with some success, is to regulate 
the process. Thus, in the United States, in exchange for the grant of immunitv from 
antitrust law carriers must subject their activities to the oversight of the Federal 
Maritime Commission. 

I am somewhat svmpathetic to the demands of large shippers to structure inde- 
pendent contracts, but I still maintain that some degree of oversight is necessary 
m order to assure that all elements of our shipping community are afforded some 
decree of protection. 

I hope to work with Senators Lott and Breaux in the future to achieve a more 
balanced approach to ocean shipping reffulation, and look forward to the process of 
blending the competing interests to produce fegislation that can be supported by all 
of the shipping public. 

The Chairman. Thank you very much. 

We will now go to our witnesses. I am going to ask our witnesses 
to summarize tneir major statements and to give us a chance to 
ask them some questions. We have a lot of witnesses this morning 
so we are going to move right along. I know that my friend Bill 
Hathaway knows how to summarize things concisely and bril- 
liantly, so he will set an example for everyone. 

Senator Hathaway. 

STATEMENT OF HON. WILLIAM D. HATHAWAY, CHAIRMAN, 
FEDERAL MARITIME COMMISSION; ACCOMPANIED BY ROB- 
ERT BOURGOIN AND AUSTIN SCHMTTT 

Mr. Hathaway. Thank you veiy much, Mr. Chairman. I should 
say absolutely nothing after that [Laughter.] 

I want to introduce Austin Schmitt, who is an economist for the 
Federal Maritime Commission, and Bob Bourgoin, who is the Gen- 
eral Counsel with me here at the table. I think many of the points 
that I have made have been already made by Senator Breaux, Sen- 
ator Gorton, and Senator Inouye, and the others who have made 
comments. But I will take the 5 minutes just to summarize my 
statement and maybe depart from it somewhat 

I would hope that the record, Mr. Chairman, would stay open so 
that we may be able to submit further comments and rebuttal to 
what statements may be made by other witnesses, and to clarify 
any matters that mient come up in the question period. 

First of all, I would like to ask a series of questions, the Chair- 
man. What is the real huny on this? As Senator Gorton has men- 
tioned on the 1984 Act reform, it started in 1979, actually before 
Senator Gorton was here, and it was not passed until 1984, and all 
the parties involved were given an adequate opportunity to com- 
ment on how the bill would affect them. That was just the renova- 
tion of the 1916 Act Now, we have something that is an even more 
radical departure from the 1984 Act than we have ever had before. 
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and so I do not understand why the House had no hearings on this 
whatsoever. 

I do appreciate, Mr. Chairman, your holding hearings here, and 
I hope that the committee will take due time, a long time, maybe 
a couple of years, in studying this, have economic studies, let the 
parties all get together, not just two parties, as was the case in the 
House of Kepresentatives, Sea-Land and NIT League, let all the 
parties get together, the labor interests, the ports interests, the 
middle man interests, the small shippers, the medium shippers, 
the smaller carriers, and let them try to work out something, 
maybe under the aegis of this committee or the committee staff. 
That is the way it started in the House, but it soon boiled down 
to two people. 

The question in mv mind becomes whose bill is this? I mean, no 
carrier submitted a bill like this. None of the other interests. The 
only interest that submitted this was the NIT League, and the NIT 
League is dominated by large shippers. I do not blame large ship- 
pers for trying to get a better deal for themselves, but I think that 
it has been the history of this Congress, the Senate as well as the 
House, that the interests of all parties involved in transportation 
have been considered before any bill has been passed. 

It seems to me that this bill is only in the interests of the large 
shippers, the National Industrial Transportation League. The five 
officers that dominate that league are representatives from 3M, 
Bechtel, DuPont, Nabisco Biscuit, and JC Penny Company. I do not 
see any small- or medium-sized interests, at least not in the officer 
hierarchy of that particular organization. It seems to me that the 
provisions of the bill that they have advocated are in the interests 
of large shippers, and not in the interests of all the other parties 
involved. 

I understand that a lot of this came about because of the han- 
dling by the Federal Maritime Commission of the Transatlantic 
Agreement. Many of the shippers thought that we should bring an 
action under 6(g) of the 1984 Act a lot sooner than we did. Well, 
if that is the case, and as NIT League itself has admitted in testi- 
mony submitted to us, that it is really the fault of the law, well, 
just let us consider amending 6(g) of the present law, and maybe 
we could make it a little more liberal so that it would be easier for 
the Commission to proceed to enjoin a conference from the prac- 
tices that are considered by the shippers to be deleterious. 

We have had 80 years of common carriage, we have had a review 
of the 1984 Act just 3 years ago, the review commission did not rec- 
ommend any changes. What has happened in the last 3 years that 
necessitates these changes? Tariff filing is eliminated in the bill 
that is before us. Tariff filing has been the basis for common car- 
riage. The other side will say, well, they do not have tariff filing 
in Europe, but they do not have common carriage in Europe, either. 
I mean, not in this trade, because we require them to file their tar- 
iffs as far as trade with Europe and the United States is concerned. 
But in their other trade they do not require tariff filing and they 
do not have common carriage, either. They can take whatever cai]go 
they want, they can charge one shipper one rate and another ship- 
per another rate. 
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We have always considered right from the Alexander report that 
preceded the 1916 Act, that it was necessary to have common car- 
riage in this particular field of transportation. It is somewhat anal- 
ogous to the transportation system you have in the big cities 
throughout the country. We think that it is good to have a system 
where people pay the same rate to get to their jobs and get home 
at night. We think that the real purpose that we are trjdng to ful- 
fill is to have good international trade, so that the small shipper 
as well as the large shipper is able to send his stuff throughout the 
world, and be able to receive things from other parts of me world 
into this country. In order to do that we believe in common car- 
riage, and that everybody should be charged the same rate for the 
same trip. 

Now, we had made an exception to that with respect to service 
contracts, but even in the service contract area we nave required 
that the essential terms be filed so that the other shippers who 
wish to access that contract would be able to do so. Under the pro- 
posed bill, thev will not be able to do that anymore. 

I have used up just about all of my 5 minutes, Mr. Chairman. 
I am not saying there should not be changes to the 1984 Act. Cer- 
tainly, probably every piece of legislation that has been enacted 
could use some scrutiny on an annual or at least every 2-year 
basis. But I want to reiterate that I think that all parties should 
be heard from, that all parties should have a chance to participate 
in the process, and the interests of everyone — ^the ports, tne smaller 
shippers, the middlemen and the smaller carriers — should be con- 
sidered, besides just the interests of the big shippers and the big 
carriers. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Hathaway follows:] 

Prepared Statement of Hon. Wiluam D. Hathaway 

Mr. Chairman and Members of the committee, it is a pleasure to appear before 
you to address S. 1356 and H.R. 2149, which are proposals to amend the Shipping 
Act of 1984. I commend you and your members for providing all those involved in 
international ocean transportation this opportunity to be heard on these important 
issues. 

In order to put the changes to the existing l^slative scheme proposed by these 
biUs into proper perspective, I shall first describe the background of the 1984 Act 
and summarize its most imix>rtant features. I shall then addSess the potential rami- 
fications for the ocean shipping industiv of the proposed changes to the existing law. 
During the course of this disaission, I shall also suggest some areas where alter- 
native approaches should be considered, and address the provision of the biU that 
would ehminate the FMC and transfer its functions to the Department of Transpor- 
tation. 

International ocean transportation is the vital link between the UJS.'s and the 
world's markets. Unlike domestic UJS. air, motor and rail transportation, inter- 
national ocean transportation involves the interests of the United States's trading 
partners as well as our own, and includes many carriers that are foreign companies 
subject to the laws of their home countries. In that regard, international ocean 
transportation is analogous to international air transportation. However, inters 
national ocean transportation is far more important than air for the efiident move- 
ment of U JS. exports and imports. In 1994 alone, the industry the FMC supervises 
transported over 11 million containerloads of UJS. imports and exports, with a value 
of ffreater than $320 billion. 

Because of the importance of international ocean transportation and the great 
number of interests that have a stake in its well-being — not just ocean carriers and 
shippers, but also ports, freight forwarders, other transportation intermediaries, 
shippers associations, woiking men and women whose livelihood depends upon a 
healthy and stable ocean industiy, and, as I have mentioned, the U.S.'s trading 
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partners — Congress has always acted with great care in devising the appropriate 
regulatory scheme for this type of transportation. The 1984 Shipping Act, which re- 
formed the Shipping Act, 1916, was the product of 5 years of study, comment, hear- 
ings and debate. It represented a bipartisan compromise in Congress and was 
strongly endorsed bv President Reagan. 

The 1984 Act reflects the fact that it was a product of the same derogulatoiy era 
that produced the Airline Deregulation Act of 1978, whidi applied to domestic air 
transportation, the Motor Carrier Act of 1980, and the Staggers Rail Act of 1980. 
The 1984 Shipping Act shaiply reduced government regulation of international 
ocean transportation and eliminated bureaucratic obstacles to carrier rate or service 
agreements. It is far more flexible and efflcient than the cumbersome and intrusive 
reflulation whidi still exists for international air transportation. 

The 1984 Act provides a detailed, carefully structured framework of rights and re- 
sponsibUities for all persons involved with the transportation of goods by sea in for- 
eign commerce. The Act's declaration of policy, set forth in section 2, illustrates how 
it represents a compromise and a balance between several overlapping, and some- 
times conflicting, interests and goals. With this law, Congress sought to establish 
a nondiscriminatoiy regulatory process for the common carriage of goods, but with 
a minimum of government intervention; to provide an eflicient and economic trans- 
portation system in the ocean commerce of the United States, but in harmony with 
international shipping practices; and to encourage the development of a strong and 
competitive UJS.-flag uner fleet. 

The 1984 Act continues the longstanding policy of the United States that, over 
the long run, the best way to ensure stable and eflicient ocean transportation serv- 
ice at a wide range of U.S. ports is to allow carrier agreements on rates and service 
to be eligible for antitrust immunity. Sudi immunity, however, is conditioned upon 
compliance with a comprehensive regulatory scheme administered by the FMC. For 
example, section 10 of the Act sets forth an extensive list of speciflcally prohibited 
acts, oarring many anticompetitive practices such as boycotts, predatoiy practices, 
unreasonable refusals to deal, and allocation of shippers among carriers. This sec- 
tion also bars carriers from engaging in a variety of^unfair practices, such as grant- 
ing secret kickbacks, retaliating against a shipj^r who has patronized another car- 
rier, refusing to negotiate with a shippers' association, offering deferred rebates, and 
limiting use of loyalt>r contracts. If the Commission determines that an agreement 
has operated in violation of the Act, it may disapprove, cancel, or modify the agree- 
ment; it also may impose penalties on the agreement carriers. 

The 1984 Act also authorizes the Commission to seek an inlunction in a UJS. dis- 
trict court against substantially anticompetitive agreements tnat have produced un- 
reasonable i)rice increases or service cutbacks. The FMC routinely utilizes the 
threat of action under this section to persuade carriers to modify or remove agree- 
ment provisions which could have led to unduly anticompetitive results, thereby de- 
leting onerous agreement provisions without the costly and protracted litigation that 
prevaUed under the 1916 Shipping Act. 

The 1984 Act also preserved the basic principles of ocean common carriage, which 
were established unoer common law many years ago. These are ftindamental tenets 
of fairness and nondiscrimination: a common earner may not arbitrarily refuse to 
accommodate a shipper if the carrier has available space on its vessel, and it may 
not demand different compensation from different shipj^rs for the identical service. 
The 1984 Act expresses these principles in its extensive prohibitions against dis- 
crimination, unreasonable reftisals to deal, and undue or unreasonable prejudice or 
disadvantage, and in its requirement that all ocean carriers must publish tariffs of 
their rates, which are then the only law^l rates that may be chai^d for the serv- 
ices the carriers are offering to the public. 

At the same time, however, the 1984 reforms to the Shipping Act permitted for 
the first time a departure from traditional common carriage in its provisions for 
seivice contracts, wnidi allow a carrier to make rate distinctions between shippers 
of the same commodity, if one of those shippers makes a commitment to ship a spec- 
ified amount of the commodity over a specified period of time. Even here, however, 
some common carriage principles apply, because the involved common carrier must 
make the same contract terms availaDle to any other similarly situated shipper. 

The Commission believes that the 1984 Act's core agreement and common car- 
riage provisions continue to represent sound economic policy for the United States. 
A decade of experience has shown that the deregulatory thrust of the 1984 Act has 
indeed been a m^jor improvement over the previous regime for carriers, shippers, 
and transportation intermediaries. I would point particularly to sudi constructive 
reforms as simplification and increased efficiency m intermodal transportation, in- 
creased competition due to service contracting and the legally protectea right of con- 
ference member carriers to publish independent rates if th^y dioose, recognition of 
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shippers' associations, increased legal certainty as to the formation and operation 
of conferences and other agreements, and a reduction in government regulatory 
intervention and industry litigation costs. In particular, the geographic coverage, 
frequency and quality of ocean transportation service provided to American shippers 
and ports under the 1984 Act has been acclaimed in all ouarters. That level and 
extent of service, too often taken for granted, is an essential benefit of the 1984 Act 
that needs to be safeguarded in any future reforms. The stability provided by the 
1984 Act has also permitted ports, which are heavily financed by public moneys, to 
invest in infrastructure and other capital inqirovements. 

This is not to say that the Act should not be periodically reviewed and revised 
as needed. The international ocean shipping industiy is shifting toward new forms 
of service and commerciid relationships, as shippers seek partnerships with specific 
carriers and carriers seek enhanced efficiencies throufi^ vessel-sharing agreements. 
Changes to the Shipping Act may indeed be neoessaiy to reflect the evolving busi- 
ness environment. Itie point I cannot emphamze too stronffly to the Committee, 
however, is that any sudi changes must be considered carefully and thoroughly. The 
stakes are too hig^ for a rurii to judgment. 

Unfortunately, this is what occurred in the House. HJl. 2149 reflects a back-room 
deed between one large carrier and one lobbying group dominated by larse shippers. 
It was hastily drafted and hustled throuc^ House committees without hearings or 
any opportunity for meaningful comment. Still, it could serve as the basis for a more 
reasoned approach which would be open to all participants in the ocean transpor- 
tation industry. 

Some aspects of H Jl. 2149 inxivide a useful beginning. For example, permitting 
conference members to offer their own individual service contracts, and reducing the 
waiting period on independent action finom 10 days to 3, are, in my opinion, positive 
pro-competitive features. The rising importance of service contracting justifies plac- 
ing contract rates under the same independent action requirements as tariff rates. 
Also, the concept of combining non-vessel-operating common carriers (T^JVOCCs") 
and ocean freight forwarders mto one middleman for purposes of the Act makes 
commercial sense. 

However, there are other aspects of the proposed legislation that raise serious 
concerns. 

TARIFF FIUNG 

There are several good reasons for continuing some form of tariff filing. Tariffs 
are nothing more than a sdiedule of a cameras rates and charges. Carriers would 
have to mamtain such schedules regardless of whether they are required to be filed 
with the Commission. The primaiy reason for filing is to ensure that a carrier does 
not discriminate between shippers. It makes the rates public knowledge and thereby 
gives notice to similarly situated shippers that may wish to take advantage of the 
rate offering. Shippers are not prevented fi!t>m negotiating a lower rate with a car- 

a'^er, so long as that rate is pubhdy filed. By furthering transparency of carrier prac- 
ces, tarins also assist in minimising distortions of ocean rates throu^ surdiarges 
and similar devices. 

Althou^ service contract carriage has become well established since enactment 
of the 1984 Act and is now the preferred method of shipment for most large ship- 
pers, traditional common carriage under tariffed rates still plays an important role 
m UJS. foreign commerce. There are many shippers, particularly small- and mid- 
sized shippers, whose operations are not well smted for binding contracts that call 
for liquidated damages if the shipper should fail to meet its cargo commitment. 
Service contracts work well for snippers with an established maiket identity and 
customers of long standing, but they are less attractive for shippers new to inter- 
national commerce, or who ship on an intermittent or seasonal basis, or who simply 
cannot generate suflicient cargo volumes. It should be noted that small- and me- 
dium-sized dippers are extremely important to U JS. foreign trade and our balance 
of payments. According to the most recent data available from the Department of 
Commerce, small- ana medium-sized companies (fewer than 500 employees) gen- 
erated $150 billion in merchandise export shipments in 1994. 

Such shippers rely on the assurance offered by the 1984 Act's common carriage 
provisions that the^ will be diarged the same rates, have the same right of access 
to service and foreign markets, and eqjoy the same le^ protections as their simi- 
lariy situated competitors. However, the complete elimination of tariff filing would 
fatally weaken this system of fairness and nondiscrimination. 

In addition, suspension of tarifb (or the threat of suspension) is a primary method 
for the Commission to police against predatoiy rate cutting by carriers owned or 
controlled by foreign governments, to sanction unfair foreign trade practices, and to 
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enforce compliance with CommiBsion investigatorv demands. A carrier with sus- 
pended tarifls cannot lawfully serve U JS. trades. 'Hius, tariff filing plays a law en- 
forcement role while providing the basic structure for nondiscriminatory common 
carriage. 

It may be possible, however, to listen the tariff-filing burden on the industry 
whOe still preserving these inmortant benefits. One class of carrier that, because of 
its unique nature, im^t be relieved from tariff-filing requirements is the NVOCC. 
These entities act as middlemen between ocean common carriers and the ultimate 
shippers. As a result, NVOCCs act as shippers in their relationship with the ocean 
earners. If the underlying ocean carrier rates are published, there may be no need 
to also require the rates NVOCCs charge their shipper customers to be likewise 
published, especially if other safeguards protectinff the public are retained, with ap- 
propriate guidelines. In addition, it may be posnble to privatize the publishing of 
tariffs if it can be shown that would be more cost effective than the Commission's 
present system. 

CONFIDENTIAL SERVICB CONTRACTS 

A major feature of the House bill is the provision for totally confidential service 
contracts, and with it the removal of a shipper^s ridit to access Cme-too") such con- 
tracts. As with the proposed elimination or tariff fifing and enforcement, this switch 
to a secret system of pricing in international ocean commerce would greatly favor 
those large snippers who had a hand in this bill's creation. Again, Congress must 
take into account the well-being of smaUer shippers who lack the bargaining power 
of their larger counterparts, and who suddenly would have to necotiate without any 
comparative rate information available through filed tariffs ana service contracts. 
These small shippers and shippers' associations could very well end up subsidizing 
the superior deals afforded to ue large "diampion" customers pursuant to their se- 
cret arrangements. 

Moreover, I am sreatly concerned that a system of totally confidential contracts 
could undo the hi^ quali^ service and other benefits that have resulted from the 
1984 Act's affreement provisions, whidi the House bill has wisely left alone. In such 
a radically cnanged environment, the short run would likely see carriers engage in 
"slash ana bum rate cutting in a firantic attempt to lock up customers and preserve 
maricet share. Carriers who lack deep pockets or government support would likely 
be forced out of business, and with fewer carriers a pattern of more intense consoh- 
dation would develop, both throu^ mergers and through the evolution of the sorts 
of increasingly integrated consortia arrangements we see now. However, after this 
shake-out, rates would begin to rise again. In fact, in the long run, I would not be 
surprised to see a concentrated carrier industry attain a level of rate discipline ex- 
ceeding that which exists today. Such a consolidated industiy could also be expected 
to have significant deleterious effects on smaller ports and shippers through service 
cut-backs and institutionalized rate discrimination. 

The danger of shrinking numbers of earners serving our commerce was acknowl- 
edged last week by the President of NTT League, who stated with regard to proposed 
rauroad mergers: The concern is we're goin^ to have two or three railroads in the 
whole countiy, and that would hurt competition.'' The negative ramifications of hav- 
ing only a handful of surviving ocean carriers are even more striking, given that 
those carriera are likely to be finer operatora with ties and loyalties to other coun- 
tries, and that there may be no effective or practical way for the U.S. Government 
to prevent or reverse such a situation. 

If disclosure of transportation information to competitors is a realistic and signifi- 
cant concern for some taroe shippers, this could be resolved by allowing service con- 
tracts to be confidential u they are 90 large or cover such a long duration of time 
that other shippera could not realisticaUy access their terms. In mis way, the com- 
mon carriafle aspects of service contracts could continue to be offered to small- and 
mid-sized snippera, while the larger shippera could operate outside the system. In 
any event, we beUeve that contracts remaining within the system should at least 
be filed with the Commission for information purposes and to ensure that they rep- 
resent bona fide transportation arrangements. 

DEFBRRBD REBATES AND LOYALTY CONTRACTS 

H Jl. 2149 and S. 3156 would undo restrictions on the use of loyalty contracts, and 
would discard the prohibition on the use of deferred rebates. Loyalty contracts and 
deferred rebates are restrictive tyincr devices in which a shipper commits all or a 
percentage of its cai^go to a carrier, unlike ordinaiy service contracts, penalties in 
loyalty contracts are not assessed on the basis of a shipper^s failure to supply a pre- 
set volume of cargo to a carrier. Instead, in loyalty contracts and deferred rebate 
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schemes, penalties are triggered by the shipper^s making use of one of the carrier 
party's competitors. 

Deferred rebates have particularly anticompetitive features. Generally, under a 
deferred rebate system, a shipper would commit to ship all of its cargo for a particu- 
lar period (generally 6 months) on one conference or carrier. However, to earn a re- 
bate of part of its shipping chargos, a shipper would have to remain loyal to the 
conference or carrier not only for the period during whidi the goods were shipped, 
but also for the next 6-month period as well. 

Under the 1984 Act, loyalty contracts may only be used in conformity with the 
antitrust laws," and deferred rebates are outlawed altogether. In fact, dfeferred re- 
bates have been unlawful in the UJS. trades since 1916, and with good cause. This 
never ending tying scheme frustrates shippers, free choice of carriers, since shippers 
cannot switoi to a competing carrier without losing substantial amounts of money. 
I fear especially for smaller shippers, particularly mose with specialized needs, who 
could be forced into restrictive tying arrangements by a 'i^ake it or leave it" ap- 
proadi from carriers. It is not just snippers who are put at risk, however. In fact, 
it was apparent to the House Committee on Merchant Marine and Fisheries as long 
ago as 1914 that the deferred rebate system "would seem to constitute an almost 
insuperable obstacle to the successful entrance into the trade of any independent 
reffular line which does not possess the most powerful financial backing or tne good 
will of the conference lines." 

AFFILIATED ENTITY PROVISION 

Title II of the House bill would extend strict public-utility style rate regulation — 
currently applicable only to carriers owned or controlled by foreign governments — 
to private carriers as well, if those carriers are afRliated with nontransportation en- 
tities or organizations ... in such a way as to affect their pricing or maiketplace 
behavior." WhOe the goal of protecting carriers from unfair competitive practices is 
commendable, I have grave doubts about including these complex new requirements 
in the 1984 Act. 

The most serious of these concerns is that the afRliated carriers provisions are 
likely to dampen price competition in the maricet for ocean carriage, resulting in 
higher rates for snippers. Many major carriers serving our trades are affiliated in 
one way or another with non-transportation companies. These carriers will be far 
less likely to lower rates to serve their customers and to compete for cargo, if their 
rate cutting wiU give rise to legal challenges from competitors and threats of 
lengthy regulatoiy proceedin|^. 

These provisions are also lar more burdensome and expensive to administer than 
is necessary. The Department of Transportation would be required to, among other 
things, investigate tne corporate structure and affiliations of dozens of shipping 
lines operating in our trades, analyze financial information from those companies, 
and engage in an extensive program of rate review. These functions would require 
an enormous investment of government resources, and would likely lead to serious 
and costly evidentiary disputes with foreign companies and governments. 

These provisions woula further cause unnecessaiy harm to U.S. relations with 
other maritime nations. Foreign governments have repeatedly protested inclusion of 
these sections, pointing out that several large Asian and European carriers would 
be saddled witii regulatory burdens not generally shared by their U.S. counterparts. 
It has also been suggested that these provisions could run afoul of commitments 
made by the United States in international agreements and in treaties signed with 
our trading partners. 

I have seen nothing in the public record to justify the highly regulatoiy approach 
taken in title II, or its focus solely on carriers with non-transportation amliates. 
This provision was executed with no study of the current maiket conditions in our 
trades, or of the pricing behaviors of the carriers that would be cau^t in this drag- 
net. Thus far, no evidence has been presented showing that unreasonable below- 
maiket pricing is causing significant harm to carriers in our trades, or that carriers 
afHliatea with non-transportation entities"/'are more likely to engage in jsuch behav- 
ior than other private carriers. 

Moreover, the Shipping Act already contains provisions which would cover the 
sort of less-than-fair-value pricincr activities which the controlled carrier amend- 
ments appear to be intended to aadress. Carriers currently are barred from engag- 
ing in unfair practices in the matter of rates and from employing fighting ships, and 
groups of carriers are prohibited from engaging in predatory practices designed to 
elimmate competitors. Also, section 19 of the Merchant Marine Act, 1920, which al- 
lows the FMC to address conditions unfavorable to shipping in the foreign trade, 
has been used to combat destructive or coercive rate cutting. 
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However, if the Congress wishes to place more legislative emphasis on harmful 
and unreasonable below-maricet pricing, given the harshly competitive environment 
likely to unfold if this bill is passed, more efficient alternatives are available. For 
example, a new prohibited act could be added to section 10 of the 1984 Act, prohibit- 
ing umust or unreasonable below-maricet rate cutting intended to exclude other car- 
riers from a trade. Also, section 19 of the Merchant Marine Act, 1920, could be 
amended to specifically reaffirm that it applies to. the taigeted conduct. 

THE NEED FOR INDEPENDENT MARITIME OVERSIGHT 

Should this bill be passed in its current form, miyor elements of the Federal Mari- 
time Conmiission's present mission would remain, including oversight and refla- 
tion of carrier agreements, the controlled carrier program, combating of restrictive 
foreign shipping practices, forwarder licensing and bonding, passenger vessel certifi- 
cation for financial responsibility, and reffulation in the domestic offshore trades. 
These are activities that the Commission nas performed vigorouslv and effectively. 
Because of the complexity and the quasi-judicial nature of many of these remaining 
functions, a maritime resulatory agency with substantial industry expertise and po- 
litical independence will oe indispensable. 

The bill's proposed elimination of the FMC does not appear to be warranted on 
an^ basis, including budget cutting. Any paring of the agencv's personnel or appro- 
priations would have minimal overall buc(getaiy impact, as the FMC currently con- 
sists of only 169 employees, down from over 300 employees 10 years a^, and our 
appropriations last year were less than $19 million. Moreover, figuring in the fines 
and penalties collected by the Commission which are returned to the ILS. Treasuiy, 
the net cost of the Commission has averaged only $7 million annually in recent 
years. 

I do not believe that dispersing the FMC's remaining functions within the Depart- 
ment of Transportation is a sensible alternative. As an Executive agency, DOT will 
always be subject to political pressures, and will find it much more difficult to serve 
as an objective, fiag^nd regulator and arbiter in maritime disputes. Also, the shift- 
ing of some of the FMCs aqjudicatoiy authority to Federal and State courts would 
result in increased delays in litigation, inconsistent decisions, and the loss of spe- 
cialized decisionmaking expertise. 

Placing maritime regulation in an Executive agency would not result in any real 
cost savings and woula undermine the FMCs tracQtion of regulatory consistency and 
predictability. Because the Commission is a bipartisan board, with five members 
serving sti^gered 5-year terms, it is not subject to rapid shifts or reversals in policy. 
This stabihty and consistency, combined with the expertise of the FMC staff, is of 
no small significance to the carriers and ports who make enormous long term in- 
vestments in our trades. In contrast, no one can predict how DOT will choose to 
administer the remaining maritime regulatoi^ fiinctions. 

Experience has demonstrated that effective and impartial regulation of inter- 
national ocean commerce is best acdiieved when maritime regulatory programs are 
kept separate and independent from pro-ams promoting the U.S. merchant marine, 
such as construction and operating subsidies, cargD preference, and coastwise laws. 
Prior to the 1961 establishment of the Federal Maritime Commission, the respon- 
sibilitv for regulating the maritime industry was vested in the Federal Maritime 
Boara, while promotion of the U.S.-fiag fieet fell to the Maritime Administration. 
Both were part of the Commerce Department, shared staffs, and were fiinctionally 
thoroughly intertwined. The Antitrust Subcommittee of the House Judiciaiy Com- 
mittee concluded in 1961 that the combination of these promotional and regulatory 
functions undermined the agency's ability to provide etlective oversight. The sub- 
committee pointed out, for example, that it would be hard to conceive of the agency 
exacting heavy fines from UJS. lines that have violated the Act, while the same 
agency administers financial assistance and encourages the purchase of new ships, 
expansion of sailings, and extension of service along new routes for those lines. Not- 
ing that as a regulator, the Board was recjuired to appear impartial, meting out jus- 
tice to shippers, importers, forwarders, foreign lines, and subsidized and 
nonsubsldized lines alike, the subcommittee observed that "[ejven Caesar^s wife 
would find it difficult to maintain the appearance of virtue if forced to work under 
such compromising drcumstances." 

Moreover, I fear that the FMCs authority to address restrictive foreign practices, 
with which we have had much success, will be lost at DOT as maritime issues be- 
come subsumed by other foreign policy concerns. The FMC has been highly effective 
in protecrting UJS. importers, exporters, and ocean carriers from such restrictive for- 
eign practices, inchidmg cargo reservation schemes in South America and unfair re- 
strictions and enlarges on ILS. carriers in Asia. The FMCs success in this area is 
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due in large part to its independence and expertise. Because it can take action 
against restrictive foreign practices without the concurrence of the administration, 
the FMC has been able to quickly identify foreign barriers to shipping and to take 
measures to force their removal, relative^ free fi!t>m political influence, diplomatic 
pressures, and threats of cross-sectoral retaliation. 

Were these responsibilities placed in an executive department, the use of its re- 
striction-combating powers could become highly politicized, and thus less persuasive 
and credible to our trading partners. Any action to address restrictive foreign prac- 
tices would likely be met with diplomatic protests and threats of disruptive retalia- 
tion in other sectors. As a result, efforts to address restrictive forei^ shipping prac- 
tices could be substantially curtailed, or relegated to lengthy multi-sector or multi- 
lateral nesotiations. 

Some of those advocating the abolition of the FMC are critical of the FMC for en- 
forcing various provisions of the 1984 Act whidi they find objectionable, for example 
those outlawing secret kickbacks. However, such disasreements are more properly 
directed at the 1984 Act itself rather than the agency tnat administers it. In aomin- 
istering the 1984 Act, the Commission is constrained by the intent of Congress as 
expressed in the legislation and its accompanying legislative history. The FMC can- 
not reftise to enforce a provision in the Act simply because enforcement is unpopular 
with some members of the shipping community. Nor can it ignore the limits placed 
on enforcement by Congress. Within these constraints, the Commission has adminis- 
tered the 1984 Act fair^ and effectively at a modest cost to taxpayers. 

For example, the Commission recently took a series of highly successftil measures 
against the Trans-Atlantic Conference Agreement ("TACA*. Unfortunately, appall- 
ing distortions and misinformation continue to be spread about these recent inves- 
tigations, so I must take this opportunity to set the record straight. 

Last year, when the TACA was filed, the Commission forced a number of procom- 
petitive changes to the agreement, including the deletion of capacity restrictions and 
the elimination of minimum volumes required for obtaining service contracts, a 
dian^ that greatly benefited smaller shippers. At about the same time, the Com- 
mission commenced a wide-ranging and thorough investigation into the activities of 
the TACA lines. Subsequently, the Commission accepted a settlement of this matter, 
which provided immecuate and significant relief for shippers through across-the- 
board rate reductions. TACA lines agreed to roll back their 1995 tariff and service 
contract rates to 1994 levels, yielding an estimated $60 million in ocean freight sav- 
ings for shippers. The settlement also brought about a number of reforms that 
strengthenea competition both inside and outside TACA. Also, as a condition of ap- 
proving the settlement, the Commission required that individual TACA members oe 
permitted to enter into their own service contracts with shippers for the 1996 con- 
tract year. 

Shippers overwhelmingly supported the TACA settlement by a marain of 5 to 1. 
Over 200 shippers on both sides of the Atlantic, including several NTT League mem- 
bers and other major shipper orsntnizations, urged the FMC to approve tne settle- 
ment. Since the settlement, the Commission has received no complaints from ship- 
pers about TACA. Also, it should be noted that freight rates in the Atlantic trades 
are lower in real terms than they were in 1987, 8 years ago. 

The forcing of procompetitive changes through the settlement was the best way 
for the FMC to secure immediate relief for shippers, given the constraints posed by 
section 6(g) of the 1984 Act and its legislative histoiv on the Commission s ability 
to review and act on agreements. Under that standard, the Commission cannot sim- 
ply order chants to unreasonably anticompetitive agreements. Instead, it must 
seek an injunction against the agreement in a fiill-blown Federal district court pro- 
ceeding. In such litigation, the Commission would be required to meet a high evi- 
dentiaiy burden, including a showing of shipper harm. 

One further point about TACA must be made. Some cynics have suggested that 
the changes forced by the FMC in its settlement of the TACA procee<mg followed 
changes that supposedly had been required already by the Europeans. These daims 
are absolutely false. The European Commission has not required TACA to reduce 
its rates, nor nas it ruled that conferences must allow independent service contracts. 
In fact, at this point the EC has not even begun any formal proceedings reviewing 
conference service contracting. Indeed, EC challenges to other aspects of TACA are 
currently stalled in a tangle of court proceedings uiat threaten to keep the parties 
mired in litigation for the remainder of the twentieth century. Thus, in moving 
quickly to provide rate rollbacks and independent service contracting for shippers 
in 1996, the FMC clearly was able to step out ahead of our European counterparts. 

Over this past summer, the Commission turned its agreement oversight attention 
to the trans-Pacific trades, and in particular, the Transpacific Stabilization Agree- 
ment (TSA*) and the Westbound Transpacific Stabilization Agreement C'MVTSA"). 
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After an initial review of Pacific trade conditions and WTSA and TSA activities, the 
Commission held intensive negotiations with the agreements, required production of 
documents and extensive data about their operations, and secured elimmation of the 
TSA's capacity management program." Termination of the capacitjr program, on Att- 
est 29, resulted in additional vessel space being available to smppers, leading to 
mcreased competition in the trade. Since that time, several lines have cut rates on 
a number of key commodities in the Pacific. 

CONCLUSION 

In closing, I would point out that the current legislative initiative has been dis- 
appointing not only for what it produced, but also lor what it has failed to address. 
Because of the hurried and exclusionaiy process in the House, several important 
and challenging questions facing maritime policnrmakers have been circumvented or 
wholly ignored. For example, little thou|^t or cuscussion has been given to the ap- 
propriate treatment of the broad spectrum of emerging carrier agreements, includ- 
ing consortia vessel-sharing, capacity manasement, and trade-wide discussion 
agreements, m fact, little attention seems to nave been paid to the definition of 
"conference," the subject of serious debate in European Union proceedings, 
UNCTAD, and elsewhere for years. As a result, distinctions between traditional con- 
ferences, discussion agreements, and other cooperative working agreements are left 
hwy. 

Tiie issues raised by S. 1356 and HJl. 2149 are serious ones, and merit careful 
study and dialog. Given the complexity of international ocean transportation, the po- 
tential for unforeseen conseauences is neat. The better way to improve on the regu- 
latoiy system administered oy the FMC is to invite all interested parties to closely 
consider the issues, and discuss, study, and analyze the effects of any proposed 
changes. Today's hearing is a welcome first step in this process. 

The Shipping Act of 1984 was a protracted, hard fought, and, as experience has 
shown, a sood compromise among many competing ocean transportation interests. 
It providea additional flexibility to shippers and gave carriers the opportunity to re- 
ceive a reasonable return on their huge capital investments. As this committee con- 
siders what, if any, chanses should be made to the existing legislative scheme, the 
ultimate objective should oe to secure a similar balance. 

As always, the Commission stands ready to woik with the committee to develop 
a thoufi^tml, equitable, and consistent maritime regulatoiy scheme to cany us into 
the next centuiy. 

The Chairman. Thank you very much. I have one or two ques- 
tions, and then I will call on my colleagues for their questions. But 
our interests from South Dakota's point of view, obviously we do 
not have shipping, but we ship abroad about 70 percent of our ex- 
ports, it ends up on a ship somewhere, so the average citizen prob- 
ably does not know much about it or it is not a burning issue on 
everybody's mind. But it afifects everybody very much. I suppose 
that a kev question regards the method of contracts, a change nrom 
re|[ulatea ones to private ones. Would that help or hurt the small 
shipper? Would it help or hurt the average taxpayer out there? 

Mr. Hathaway. I think it is going to hurt the small shipper if 
you have confidential contracts. If you have a contract system the 
way it is today, then the carrier can say to the shipper who wants 
to get, say, $500 per container, he says, well. I cannot do that be- 
cause I have to offer that to everybody else, but if it is a confiden- 
tial contract he cannot say that anymore. It makes it tougher for 
him to resist, and consequently the large shipper is going to get a 
lower rate than he would get under the present law. 

All rlp^t, so he eets the lower rate, but who is going to make up 
the difference in the cost to the carrier? It is going to be the ones 
who are not the large shipper. They are the ones who are going to 
have to pay more for making up for what the discount was given 
to the larger shipper. Under the present law we have struck a 
happy medium in that regard by having the present service con- 
tract provision. 
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The Chairman. Now, would you use that same argument analo- 
gously for other methods of transportation? Has that happened 
with railroads since they have gotten confidential contracts and for 
other areas of U.S. transportation? 

Mr. Hathaway. I really do not know the answer to that, because 
I have not studied what has happened in the field of railroads or 
in the trucking business. But I know that the rates, because you 
have greater competition, with respect to trucks at least, that the 
rates are apt to be more stable because you are knocking off a lot 
of competition. You do not have that in the ocean transportation 
field. 

The Chairman. Has there not been a proliferation of service con- 
tracts since the 1984 Shipping Act? If service contracts reflect the 
wishes of parties to the contract, why is it necessary for a govern- 
ment agency to monitor them? 

Mr. Hathaway. Well, it is necessary for a government agency to 
monitor them to be sure that they are just not dodging the tariff 
rate. If we do not see what the contract is and that there is an obli- 
gation on both sides, and if we do not make the terms of that con- 
tract available to other shippers, then I think we are doing a dis- 
service to those other shippers. 

The Chairman. What do our major competitors or other countries 
do? Have not most U.S. trading partners moved away from the 
type of tariff filing and enforcement structure that exists in this 
country today? 

Mr. Hathaway. As I mentioned in my summary, they have. Thev 
do not have tariff filing in Europe, but they have it, of course, with 
our trade because they are required to under our law. But in their 
other trade, they do not. And so they do not have tariffs. They do 
not have common carriage. They do not have as good a system as 
we have. They have discrimination. They take your cargo or not 
take your cargo at their will. They cannot do tiiat with us. If they 
have space available, they have to take our cargo. They have to 
charge you the same price they charge me for goine to the same 
place with the same cargo. They do not have to do that in Europe 
in their other trades. I do not think that is a very good system. 

The Chairman. So you think we have the best system in the 
world? 

Mr. Hathaway. I think we have, yes, a far better system. 

The Chairman. Why do ships calling at American ports require 
more government regulation than anywhere else in the world 
today? 

Mr. Hathaway. I do not know what regulation there is. Do you 
mean with respect to what they do at die ports, or just the fact 
that they are regulated more? 

The Chairman. Well, the various paperwork and so forth that 
they face. Generally speaking, the government regulation. 

Mr. Hathaway. A lot of the paperwork goes to Customs, as well 
as the Federal Maritime Commission. We require them to have a 
bill of lading, and I do not know what kind of paperwork require- 
ment that we have, but the ports themselves, maybe for security 
reasons or other reasons, have what many consider to be burden- 
some regulations. 
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The Chairman. I have the order of arrival here. I do not want 
to offend any Senators. I will just follow the order of arrival that 
I have been given. I see Senator Exon has departed, I believe, so 
Senator Breaux is next If any Senator has a problem with timing, 
we will try to accommodate him or her. 

Senator Breaux. Thank you, Mr. Chairman. 

Let me ask you. Senator Hathaway, just some points about the 
bill, and why you suggest that the approach that is before the com- 
mittee is a bad approach. The first thing it does is says that there 
will no longer be any tariff filings. Why is that bad? Why are tariff 
filings necessary? The bill says you will not have tariff filings. Why 
is that bad? 

Mr. Hathaway. It is bad not to have tariff filings for two prin- 
cipal reasons. First, it makes it very difficult for the Commission 
to police the agreements that would continue under the new bill, 
in order to determine whether or not they are anticompetitive or 
whether or not the Commission should bring a section 6(g) proceed- 
ing against them. 

Second, and I think probably more importantly, without tariff fil- 
ing it makes it extremely difficult to monitor and enforce the law 
against discrimination and maintain common carriage. That has 
been the best way that we have been able to maintain common car- 
riage, with tariff filing. 

Senator Breaux. But tariff filing is really a law enforcement tool 
for the Commission, as well. 

Mr. Hathaway. Absolutely. Yes. 

Senator Breaux. Confidential service contracts: On page 10 of 
your statement you talked about the provision for totally confiden- 
tial service contracts which will allow secret agreements which 
would be confidential, not to become public. Why is the secret pric- 
ing system that confidential service contracts would allow, why is 
that bad, in your opinion? 

Mr. Hathaway. Well, it is bad, as I mentioned in my earlier 
statement, because the shippers, the large shippers in particular, 
will be able to get contracts that they could not get if those con- 
tracts have to be '^e-too'd," so-called, if they had to provide for the 
essential terms so that other entities could access those contracts, 
as well. I think that erodes common carriage also, because the 
other ones are not going to be in a position to find out what those 
rates are, and make those rates available to themselves. 

Senator Breaux. The legislation also removes the restrictions on 
the use of loyalty contracts and disregards the prohibition on de- 
ferred rebates. Wliy, in your opinion, if it is your opinion, are those 
two features in the legislation bad? What is wrong with deferred 
rebates and loyalty contracts? 

Mr. Hathaway. Deferred rebates and loyalty contracts will tie 
one shipper just to one carrier for an indefinite period of time. I 
think that is absolutely anticompetitive, for one reason. 

Senator Breaux. While one shipper may have a good deal, the 
rest would not have the availability of the same deal? 

Mr. Hathaway. That is absolutely correct. 

Senator Breaux. What about loyalty contracts? 
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Mr. Hathaway. Well, loyalty contracts are really a species of the 
same thing. The loyalty contract means that the party will be 
bound to that particular carrier for an indefinite period of time. 

Senator Breaux. Loyalty contracts now, I think, can only be used 
in conformity with the antitrust laws of this country, is that not 
correct? 

Mr. Hathaway. That is correct, sir. 

Senator Breaux. If you give the exemption from the antitrust 
laws and still allow these features, you really are creating what 
type of a system? 

Mr. Hathaway. You are creating a system where they are really 
bypassing the antitrust laws. 

Senator Breaux. Let me ask about the affiliated entity provi- 
sions you mention on page 13 of your testimony. You said that the 
bill would extend strict public utility style rate regulation to pri- 
vate carriers. The most serious concern is that the {^filiated carrier 
provisions are likely to dampen price competition in the market for 
ocean carriage resulting in actually higher rates for shippers. What 
is the problem here? Why is that a problem? You can ask your 
other guys to comment, if you would like. That is fine. 

Mr. Hathaway. I will call on Mr. Bourgoin for that, please. 

Mr. Bourgoin. Senator, I think the answer to that is tliat be- 
cause of the requirements that are imposed by title II, carriers who 
have nontransportation-related entities that are affiliated that way 
would be very reluctant to lower their rates lest they trigger some 
of the provisions of that section, and some of those provisions of 
that section are fairly onerous. So to avoid them, the owners would 
more likely keep their rates high, so that nobody can accuse their 
rates of being predatoiy. 

Senator Breaux. Final question. Senator Hathaway: Is there 
anything good in this bill, that you like? 

Mr. Hathaway. Well, you know, there are some modifications 
that could be made to the legislation. I am sorry that they did not 
include some modifications to section 6(g), but by and large. Sen- 
ator, I really do not see any good. I mean, I am sure that tne tariff 
filing requirement maybe could be amended so that we excluded 
non-vessel-operating common carriers. I am sure that we could 
make some modifications and maybe allow independent action on 
service contracts, as we have allowed in the North Atlantic now on 
an experimental basis for the year 1996. 

But other than that, I think that the provisions are not really 
healthy provisions. They do not address themselves to all of the in- 
terests of the industry, and they seem to be oriented only toward 
the big shippers and the big carriers, and will just benefit them to 
the detriment of the others. 

Senator Breaux. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Senator Gorton. 

Senator Gorton. I have no questions of this witness, Mr. Chair- 
man. 

The Chairman. Senator Inouye. 

Senator Inouye. Is it not true that all of the other shipping part- 
ners of ours, industrialized countries, do not require filing of tariffs. 
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but at the same time they do have problems with activities like 
kumchong— secret deals? 

Mr. Hathaway. That is correct. 

Senator Inouye. These are all anticompetitive, are they not? 

Mr. Hathaway. Yes, they are, Senator. 

Senator Inouye. This concerns me because up until this moment 
whenever we are called upon to deregulate some activity it is done 
so in the name of competition. Is there any feature in this measure 
that would foster or enhance competition? 

Mr. Hathaway. I do not believe so, Senator. If you look at com- 
petition this way, that the big shippers who can get the big con- 
tracts and the big carriers who can c^ord to give them to them are 
going to drive some of the smaller ones out of business, now if that 
is good competition, then that is competition. But I do not think 
that that is going to be very good because eventually the rates will 
start to go back up again and we will have a situation where we 
will be dominated throughout the world by just a handful of liners. 
I do not think we want to see that happen. 

One of the reasons for Hie system we have now is that we want 
to make sure that there are plenty of liners available to carry all 
of our goods. This bill could result in a shortage of liners to carry 
goods, and the prices would go up and a lot of cargo would not be 
carried and there would be a lot more discrimination. 

Senator Inouye. The question was asked of you as to why we 
have so many regulations at ports. Is it not true that it is because 
the Congress of tiie United States, intending to carry out the will 
of the people, have been passing laws on the environment, wage 
and hour regulations, health conditions, safety conditions, etc.? 

Mr. Hathaway. That is true. 

Senator Inouye. What about other countries? Do they impose 
upon their organizations similar restrictions on their environment? 

Mr. Hathaway. No, they do not have similar restrictions. Many 
of the countries do not have environmental and safety conditions 
regulations that we have. But I think we are well advised to have 
those regulations. 

Senator Inouye. If this bill becomes law, would those activities 
that we have been concerning ourselves with, such as health, safe- 
ty, environment, fair wages, be a thing of the past? 

Mr. Hathaway. Well, it is hard to say yes or no to that question 
without further analysis, Senator. I really do not know whether 
they would become a thing of the past. It depends on what the final 
outcome of this bill would be. Certainly, there are going to be a lot 
of people put out of work, because the number of ports are going 
to diminish considerably. But I would not think that as far as the 
wage and hour law is concerned that that would be changed in any 
respect. 

Senator Inouye. One of the reasons usually given for eliminating 
an agency is that the agency has outlived its usefulness, that it has 
nothing to do. Looking over the budget of your Agency, one would 
eet the impression that there is not much activity, because your 
budget is so small. Can you tell us what sort of activities you nave 
as a judicial body? You seem to be handling a lot of cases, you have 
ombudsmen, you have judges, you have commissioners. 
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Mr. Hathaway. We do. We have handled, in fiscal year 1995, 
over 200 cases. We have successfully addressed potentially anti- 
competitive impacts of major conference agreements in the North 
Atlantic, as well as in the Pacific. We have addressed malpractices 
in the South American trade. We have monitored conditions in the 
trade with Japan, and in the Republic of China we continue to do 
so. We have completed our tariff filing system, and converted from 
paper tariffs, which were very burdensome, into a computerized 
tariff system. We have instituted fact-finding investigations into 
carrier and conference activity to see whether or not carriers were 
properly dealing with NVO's and shippers' associations. We have 
sought comments on regulations of our guidelines with respect to 
section 6(g). We have increased our user fees to reflect the benefits 
that we are giving to entities that use our services. We have 
adopted a new way to calculate the reasonableness of off-shore 
costs; for Mattson to Hawaii, for example. If they ask for a rate in- 
crease, we have adopted a new way and a better way, we tiiink, 
to determine just whether that proposed increase is reasonable or 
not. We have continued to survey controlled carriers. We have, as 
I mentioned, monitored activities in Korea, Taiwan, as well as in 
China and in Japan, and we continue to monitor their activities. 

I mentioned earlier the TAC agreements and the Pacific, which 
we got into and worked out a successful compromise in both cases. 

Senator Inouye. In other words, you are busy. 

Mr. Hathaway. Yes, I think we are quite busy. Again, it gets 
tougher to do all these things because t^e Congress has cut us 
back — well, the House has cut us back $4 million and the Senate 
has cut us back a little more than that, so we are operating on a 
budget of about $15 million. It does not cost much to the taxpayers 
because over the period of the last 10 years, with the fines and 
penalties we have collected, of course which we cannot keep, they 
go into the Treasury, our net cost to the taxpayers is under $10 
million a year. 

I think that even the carriers, I noticed in the carriers statement, 
that they want to maintain an independent agency, and I am glad 
to see that they are endorsing an independent agency, and I hope 
that the NIT League does, as well, because as an independent 
agency we are able to go after these foreign nations without being 
bothered by the State Department or the Administration or any- 
body else, and if this Agency were put into the Department of 
Transportation or any other department, then those would be con- 
siderations. 

The swifl action that we have been able to get from foreign na- 
tions, because the ultimate sanction against tiiem is that we lift 
their tariff and they cannot do any business at all here in the 
United States would be curbed considerably. 

Senator Inouye. According to information that we have received, 
for the past 6 years your appropriation has been about $99 million, 
and during that period your Agency collected over $56,790,000 in 
fines, penalties, etc. Is that correct? 

Mr. Hathaway. That the total is 99 million? 

Senator Inouye. Yes. 
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Mr. Hathaway. That could be correct. I do not have those figures 
rig^t here. We have averaged about $17 million, I would guess, 
over the past 5 or 6 years. 

Senator Inouye. In other words, your Ageni^ is one of the very 
few in this Nation that at least partially pays its way? 

Mr. Hathaway. Tliat is correct, Senator. If we were allowed to 
do, so we could collect additional user fees that would pay all of our 
way. We have to get permission from the Congress to do that, but 
we could do that once we got permission from the Congress. How- 
ever, the House side was reluctant to do it, and with that reluc- 
tance we did not pursue it in the Senate because it takes both bod- 
ies to give us the authorization. 

Senator Inouye. I thank you very much. 

Mr. Hathaway. You are welcome. 

Senator Inouye. Thank you, Mr. Chairman. 

The Chairman. Senator Snowe. 

STATEMENT OF SENATOR SNOWE 

Senator Snowe. Thank you, Mr. Chairman, and I want to wel- 
come fellow Mainer Senator Hathaway to the committee, and I ap- 
preciate it. 

A couple of questions on these issues. I sent this legislation to 
Eastport, ME, which you are well familiar with, and had a re- 
sponse from the head of the Eastport Port Authority with respect 
to this legislation, and one of the issues that he raised, and I would 
like to have you comment on it, is tiiat if the terminal operator is 
required to publish their rates that essentially it could encouraee 
the Canadian ports to undercut their prices. In fact it has already 
happened, and he feels that this legislation would accelerate that 
problem. Would you agree? 

Mr. Hathaway. Oh, I do not know. I would ask my colleague, 
who is from Fort Kent, ME, by the way. Bob Bourgoin, to comment 
on that. 

Senator Snowe. Great. We are well represented here today. 

Mr. Bourgoin. I am not so sure I follow what he is suggesting. 
His concern appears to be with tariff filing? 

Senator Snowe. That the terminal operators, in this legislation, 
would be required to publish their rates and schedules. The Cana- 
dian port of St. Johns, for example, is nearby, that they could un- 
dercut their prices if they had to publish their prices. 

Mr. Bourgoin. Tlie part that conftises me a little bit is that 
many of those rates have to be filed presently under the existing 
law. As a matter of fact, I think ports were concerned with the 
House bill in that it no longer required that tariff filing. 

Now, the tariff filine^ b^ terminal operators is not statutory. It is 
done pursuant to regulation by the FMC. 

Senator Snowe. The provision in the bill is not much different 
from what is happening today, section 24 of this legislation? 

Mr. Bourgoin. Let me look at section 24. 

No, I do not see that as being different. I think the concern there 
is that if the FMC went away there would be no filing require- 
ments for ports. They are going to be testifying here today, and 
that is probably a question that they are probably better able to 
answer. But my understanding is that the ports were concerned 
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that with the demise of the FMC there would be no tariff filing, 
and that would inhibit some of their practices with regard to termi- 
nal operators who lease their facilities. 

I am sure I am not answering your question, but I do not really 
understand what the concern is. 

Senator Snowe. This legislation, the Shipping Reform Act, has 
sort of been compared to the airline deregulation, which sdways 
worries me because the fact is that, as we have seen in small rural 
States, we have lost access to airline service. There have been 
many critics of this legislation who have indicated that what they 
see happening with it is that there would be concentration of ship- 
ping services in the bigger ports, and moving away from the small- 
er ports. Could you comment on that, and do you agree or disagree? 

Mr. Hathaway. I think that could very well happen. Senator 
Snowe, because as the bill would progress and the carriers who are 
able to take on these large contracts and do them at a fairly low 
price, the carriers that have the deepest pockets are the ones who 
are going to survive, because the others will not be able to survive. 
They will not be able to honor contracts like that because their 
costs would be too great to do it. As we get fewer and fewer car- 
riers and fewer and fewer liners in the business, they are going to 
be able to make more demands upon ports, and naturally, a port 
call costs them some money, so the fewer ports they have to call 
on, the easier it is for them. 

So I would imagine, as Congressman Bateman said in a speech 
on the House side, that before too long, if this becomes effective, 
then we would have only about five ports left in this country. 

Senator Snowe. So that could be a reality? 

Mr. Hathaway. At the present time we nave 40 to 45 ports that 
are considered to be liner ports. Of course, we have a lot more than 
that that are just deep water ports. So you are right. The services 
to the people would be curbed considerably. 

Senator Snowe. Who would benefit from entering into confiden- 
tial service contracts and who would not? 

Mr. Hathaway. The ones who would benefit from entering into 
them would be primarily the big shippers. 

Senator Snowe. So that would be a big benefit? 

Mr. Hathaway. It would be a big benefit to them. There is no 
Question about that, and as I mentioned earlier, they are the ones 
that are sponsoring this bill. 

Senator Snowe. On the Federal Maritime Commission, which 
you have had a great deal of experience, you engage in a number 
of activities and oversight, and one of the areas that you have been 
involved in is the Japanese port practices. What would happen 
under this legislation, for example, if you determine, for example, 
that retaliatory action is necessary, such as imposing fine or re- 
stricting Japanese ships to U.S. ports? Who would oversee that re- 
sponsibility under this legislation, or would that responsibility be 
undertaken by anybody? 

Mr. Hathaway. The responsibility would be taken by the Depart- 
ment of Transportation, to which the FMC's functions would be 
transferred. Then that puts it in the Administration. At the present 
time the FMC, as you know, along with the ICC and the SEC and 
FTC and so forth, are independent agencies, lliat would mean that 
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if the Administration had something else going with Japan and did 
not want to proceed with respect to the harbor fund, for example, 
they could say wait a minute, hold off on this thing. 

under the present system, tiie Administration cannot do that. 
We just go ahead and proceed on our own, and the Administration 
cannot tell us not to. Now, we get cooperation from the State De- 
partment and from other entities widiin the Administration. But 
none of them tell us that we cannot do what we are proceeding to 
do, and I think that is better. I think the carriers and shippers uke 
that better because they can eet very swift action that way, where 
they mifiiit wait years to get uiis settled if the Administration had 
other fish to fry. 

Senator Snowe. So independence would be a key advantage here, 
at this point? 

Mr. Hathaway. Yes. Yes, a key advantage. 

Senator Snowe. What is the likelihood that the Department of 
Transportation would take such an action, given that it is a wide 
array of responsibilities. 

Mr. Hathaway. Well, that is another thing. The Department of 
Transportation has its own agenda. I am not sayine that dieir 
agenda is not a good ajgenda, but it is their own agenda, and they 
have got their own priorities, and maritime problems could be at 
the bottom of the list 

Senator Snowe. Which responsibilities, then, in addition to that, 
perhaps would be affected by the elimination of the Maritime Com- 
mission? I mean, consolidation obviously is always important if we 
still can have the same responsibilities carried out in some manner. 
So which ones, in your opinion, would be adversely affected? 

Mr. Hathaway. Well, I think also the objectivity that the Federal 
Maritime Commission can give to the cases and (usputes that come 
before us. We have built up a body of law, we are independent of 
everybody else, we are like a court in that respect. I am sorry to 
see in the bill that they are now going to have some of these dis- 
putes tried at any State or Federal court throughout the country. 
That means fit>m Portland, OR, to Portland, ME, you are going to 

f[et a multitude of different decisions based on the same set of 
acts; whereas if they just let the cases come to the Federal Mari- 
time Commission, then you will eet consistent decisions witii re- 
spect to those facts, and I think a lot better decisions. 

I do not see any reason why that is beine taken away from the 
Commission. I do not see any reason why me Commission — and I 
really do not care whether it is this Commission or another inde- 
pendent body. It has been su^[ested by Senator Breaux that we 
consolidate, say , ICC and FMC, and now I see that Congressman 
Shuster would like to g^et rid of the FAA and get that to be inde- 
pendent, too. Maybe it is a swap for the FMC, I do not know. But 
anyway, maybe we could put that in and have one ageni^ super- 
vise it, and I think that the employees from the FMC should cer- 
tainly go with the action because they have a |nreat deal of experi- 
ence. But I am not making a case for the commissioners. 

Senator Snowe. Well, tnank you. Thank you very much for being 
before the committee. 

Mr. Hathaway. Thank you. 

Senator Snowe. lliank you, Mr. Chairman. 
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The Chairman. Thank you very much, panel and Senator Snowe. 
Panel two is Mr. Edward Emmett, president of the National In- 



dustrial Transportation League; Mr. Geofirey N. Giovanetti. man- 
aeing director, Wine and Spirits Shippers Association; Mr. William 
Mclnemey, president. American International Freight Association; 



and Mr. reter Powell, Sr., president, National Customs Brokers 
and Forwarders Association. 

We will start with Mr. Emmett, and if you could each limit your 
statements to 5 minutes and we will have questions, and I thank 
you very much. 

STATEMENT OF EDWARD M. EMMETT, PRESIDENT, THE 
NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

Mr. Emmett. Thank you, Mr. Chairman and Members of the 
committee. I think perhaps I and NIT League welcome this hearing 
more than anybody else so that some matters can be set straight. 

I am Ed Emmett. I am president of the National Industrial 
Transportation League. 

The Chairman. Why do you not pull that mike right up to your 
mouth, and we will hear you a little better. 

Mr. Emmett. League members, to be clear, come in all sizes, and 
they move all kinds of freight on all modes of transportation. As 
markets have become increasingly global, League member compa- 
nies have become more and more interested in ocean transpor- 
tation. As more companies have come into contact with ocean 
transportation, they have become more and more outraged and 
frustrated at the archaic system forced upon them. 

Freight transportation is a service, it is not a utility. Modes of 
transportation exist to serve customers, not the other way around. 
In every mode of transportation except ocean liners, U.S. shippers 
can negotiate directly with the service provider, a system which 
has pr^uced tremendous logistical benefits, and tremendous bene- 
fits for the overall economy. When it comes to ocean freight, 
though, shippers are faced with cartels and a government agency 
which enforces the cartel pricing, when it does anything at all. 

The League, along with many other organizations and compa- 
nies, have for several years, and I think that point needs to be 
made, diis is not a new issue, pushed for changes to the 1984 Ship- 

f>ing Act. Earlier this year we outlined those changes in proposed 
egislation. After a day-long hearing in the House in February on 
the subject of maritime retorm, ana several months of public and 
private discussions, a compromise was hammered out between 
shippers and carriers. It should be pointed out that whenever you 
have a compromise vou do not get a room of 50 people to sit down 
and draft that legislation. You normally get two or three who can 
then take that out and see if it is acceptiu)le to a broad base, and 
that is, in fact, what we have done with this legislation. 

You mentioned earlier on the shipper's side a whole list who sup- 
ported this legislation, and I think it is important to keep that list 
in mind. This is not just NIT League. The Alliance for Competitive 
Transportation; the American Automobile Manufacturers Associa- 
tion; the American Forest and Paper Association; Agriculture 
Ocean Transportation Council; Distilled Spirits Council; Electronic 
Industries Association; the National Retail Federation, which has 
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stores of all sizes; and the National Association of Manufacturers, 
which represents manufacturers of all sizes, just to mention a few. 
This is a migor issue affecting the global competitiveness of 
American business. In terms of providing markets for U.S. products 
and allo¥dng the froe flow of goods, this bill is vital. It will gen- 
erate jobs that otherwise would be lost 



Now, I realize that any migor policv change creates anxiety 

the status quo. My 
testimony attempts to answer some of those concerns, and I will be 



among some who are comn)rtabie with the status quo. My written 



happy to answer any questions those that you have specifically 
when I finish. Ri|^t now, I would like to restate what I said last 
January when this debate began in earnest, because I think it is 
important to go back to the basics, particularly for those of you who 
were involved in crafting the 1984 Act. 

Look at the three stated purposes of the 1984 Act. This is not in 
my written testimony, but it is something that hopefully you re- 
member, and if not we can provide it for the record. The three 
stated purposes of the 1984 Act: First, quote, to establish a non- 
discriminatory process for the common carriage of goods by water 
in the foreign commerce of the United States with a minimum of 
government intervention and regulatory cost. Government inter- 
vention in our country is higher than anywhere else, and regu- 
latory cost, despite what Chairman Hathaway just said, does not 
just include the cost of the government ageni^. Those fines and the 
other costs come out of the pockets of American consumers. So reg- 
ulatorv cost has to be measured across the overall economy. The 
1984 Act is not meeting its purpose. 

The second purpose of the 1984 Act was to provide an efficient 
and economic transportation system in the ocean commerce of the 
United States that is, insofar as possible, and aspin, emphasis, in 
harmony with and responsive to international snipping practices. 
Our practices are out of sync with the rest of the world, as you will 
hear throughout the day. So clearly, the second purpose of the 1984 
Act is not being met. 

The third stated purpose of the 1984 Act is, quote, to encourage 
the development of an economically sound and efficient U.S. flag 
liner fleet, capable of meeting national security needs. Anyone who 
has watched the steady declme of the U.S. flag fleet would have to 
say that the 1984 Act nas been a failure in that regard. Well intea- 
tioned, but it has not worked because the world has changed. 

Interestingly enoi^, when we started this debate most of the 
opposition came firom people who said this is going to hurt the U.S. 
ffae fleet Once the U.S. flajg; carriers and the shippers got together 
and negotiated a compromise that could then be presented to ev- 
eryone else, that argument went away and they picked up a new 
argument, and then a new argument. Mr. Chairman and Senators, 
much has changed since 1984. Currently, die 1984 Act, as wordea 
and as enforcedly the Federal Maritime Commission, are barriers 
to U.S. competitiveness, and S. 1356 will remove those barriers. We 
appreciate its introduction. 

To make U.S. businesses, both shippers and carriers, operate 
under the current system, and I really wish Senator Breaux was 
here to hear this, but it is like telling Pete Sampras he has to play 
with a wooden racket. We need to have the right equipment to 
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compete. The 1984 Act might well have been good in 1984, 1 do not 
know. But it is not the right equipment today, and we believe 
S. 1356 is the rig^t equipment. 

Thank you very much, and I will be happy to answer any of your 
questions. 

[The prepared statement of Mr. Emmett follows:] 

Prepared Statement of Edward M. Emmett 
introduction 

My name is Edward M. Emmett. I am president of the National Industrial Trans- 
I>ortation League, the Nation's oldest and lai^st, broad-based shippers' oi^gwoiza- 
tion. League members include industrial and commercial concerns of all sizes, lliey 
ship prooucts of all types using all modes of transportation. This hearing is of par- 
ticular interest to the League, since our members are substantial users of U J3. and 
foreign-flag ocean common carriers. League members export and import substantial 
quantities of products to and from points all over the world, and are, therefore, 
greatly aflected by maritime policy. Stated simply. League members are the cus- 
tomers of the ocean transportation system. It should be noted that modes of trans- 
portation exist to serve customers. 

Since the passage of the 1984 Shipping Act, globalization of markets has made 
more UJS. businesses vitally interested in ocean transportation. At the same time, 
the United States has experienced tremendous benefits fi^m the deregulation of all 
other modes of freight transportation. The recognition of transportation as a firee- 
maiket service has led to shipper-carrier partnerships, seamless transportation, 
intermodalism, and approaches to logistics tnat have i)roduced benefits to the U.S. 
economy and to consumers. However, there is one glaring exception to this produc- 
tive trend. 

Ocean shipping today is the last transportation industry still closely regulated by 
the Federal Government. In the United States a government agency exists for the 
primary purpose to keep thousands of unneoessaiy tariffs in public files. The Fed- 
eral Maritime Commission and its regulatory approach are throwbacks to an earlier 
era. To keep them in place today is to ignore the needs of the broader U.S. economy 
only to protect a relative handful of interests who benefit from the status quo. 

No clearer example demonstrates the 1984 Act's and Commission's inabiliW to 
meet the United States' international transportation needs than the outcome of the 
agencjr's investigation and subsequent settlement that was reached regarding the 
activities of the Trans-Atlantic Agreement (TAA), later renamed the Truis-AUantic 
Conference Agreement (TACA). TAA is a conference of ocean carriers that holds a 
75 percent market share in the North Atlantic trade lanes. On July 11, 1994 the 
Leag^e filed a petition with the FMC requesting the agency to commence an inves- 
tigation and provide relief fi^m the TAA's anticompetitive activities. Thou^ shipper 
witnesses were subpoenaed to several hearings, no carrier witnesses were ever 
called. Based upon snipper testimony, the Commission initiated formal a^judicatoiy 
proceedings. These proceedings never saw the lidit of day. Instead, secret settle- 
ment n^tiations were commenced between the Commission's staff and leffal coun- 
sel for TAA. Seven months after the investigation was commenced, the FMC, in a 
closed voting session, exonerated the conference fi^m all past violations of the Act. 
As part of this agreement, a condition was placed on the conference requiring it to 
permit individuaiconference members to provide independent action on service con- 
tracts for shippers in calendar year 1996. This is the same condition that the con- 
ference had already agreed to earlier in Europe in order to legally operate under 
European law. When omcials at the FMC were alerted to this, tnev professed igno- 
rance over the European activities and stood by their action to absolve TAA from 
any wrong-doing. The bottom-line was that the conference got a slap on the wrist, 
because the conference will be free to continue 'business as usual" after next year 
when the current settlement agreement with the FMC expires. 

This antiquated bureaucratic approach is costing transportation users in the 
North Atlantic millions of dollars to support a conference cartel system dominated 
bv foreign carriers that benefits fi^m each and everv dav that reform is delayed. 
The byzantine regulatory system that governs the FMC is simply outdated in our 
fast-paced ^k>bal eeonon^^. We must enact changes in the current law now. 

The continued frustration of U J3. shippers resulting fix)m their inability to acquire 
relief fi^m the FMC forced transportation users to examine what changes should 
be made to the law to permit a competitive maiket to work efficiently, without 
undue regulatory interference. The rerorms that were examined and the changes 
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that were proposed were not new, as has been charged by those who support the 
status quo. Many of them were inchided in shipper views to the FMC as part of 
its Section 18 Report on the Shipping Act of 1984 (September 1989). testimony and 
participation before the Advisoiy Commission on Conferences in Ocean Shipping 
(April 1991-1992), and in appearances before various House and Senate hearing 
in 1993 and 1994. In a speeoi I gave earlier this year before the Maritime Adminis- 
trative Bar Association I had the opportunity to outline a proposal for changes to 
the Shipping Act that were supported by this organization and a broad cross section 
of transportation users. (Appendix A). This plan favored a minimum of economic 
regulation in the maritime industiy, primaiy reliance on the forces of competition 
to encourage responsive and innovative pricin|g and service practices, the use of con- 
tracts to provide rate and service stability to increase shipper and carrier productiv- 

r, the eumination of antitrust immunity for ocean conferences, and the elimination 

the FMC. 

On February 2, 1995, the (]oast Guard and Maritime Transportation Subcommit- 
tee of the House Transportation and Infrastructure (Committee convened a hearing 
to receive the views fix)m a broad cross section of transportation users, providers 
and government representatives on potential dianges to the 1984 Act (Appendix B 
witness list). Although the witnesses expressed contrasting views, the hearing did 
provide the opportunity for interested groups to publicly express their respective po- 
sitions. 

In the weeks and months that followed, many of these same groups were invited 
and urged by the diairman of the subcommittee and subcommittee staff to attend 
and participate in meetings desired to structure what provisions should be in- 
cluded in a reform bill. Those sessions ultimately resulted m the formulation of leg- 
islation that was formally introduced b^ (Congressman Bud Shuster, chairman of the 
committee; Rep. Norm Mineta, ranking minority member. Rep. Howard (Coble, 
chairman of the subcommittee; and. Rep. Jim Traficant, ranJdnff minority member 
of the subcommittee. Known as HJl. 2149, the Ocean Shipping Reform Act, the bill 
contains a phased-in timetable of amendments to the 1984 Act that will: 

• Ensure a mandatoiy ri^t of independent action on service contracts for all car- 
riers operating within snipping conferences: January 1, 1997; 

• Eliminate government tann enforcement and regulation: January 1, 1997; 

• Eliminate government tariff and contract filing: June 1, 1997; 

• Provide authority for shippers and carriers to agree to completely confidential 
service contracts: January 1, 1998; 

• Retain the current Shipping Act of 1984 system of oversight and filing require- 
ments for carrier agreements; 

• Strengthen laws related to unfair trade practices of foreign carriers and foreign 
governments; and 

• Transfer remaining responsibilities of the Federal Maritime (Commission to the 
Secretai-y of Transportation between October 1. 1995, and October 1, 1997, with 
appropriate funding levels, and eliminate the Federal Maritime (Commission. 

All groups were given a fair opportunity to participate in the discussions held by 
House chairman orthe subcommittee and staff. It is incorrect for those parties who 
are opposed to this legislatk>n to now charge that they were ignored, isolated and 
denied a voice in the process. The simple fact is that uiey chose not to participate, 
in the misguided hope that the (Congress would not address needed economic reform. 

INTRODUCTION OF S. 1366 

On October 23, 1995, Senator Pressler introduced S. 1356, entitled the "Ocean 
Shipping Reform Act of 1995." The bill is similar to HJl. 2149. I want to express 
the League's thanks to Senator Pressler for his leadership in introducing this meas- 
ure, and to state the League's firm support for the bill. The League strongly believes 
that this bill should be considered promptly and approved. Attached to this state- 
ment is a list of organizations that support the Ocean Shipping Reform Act (Appen- 
dix C). 

S. 1356, like its companion measure in the House, provides for the authorization 
of confidential contracts without interference from carrier conferences; separates 
common and contract carriage; preserves the system of common carriage for those 
shippers who desire to transport their soods under a common carriage r^ffime; elimi- 
nates tariffs; and strengthens laws relating to unfair trade practices. The bill also 
sets forth a carefully staged timetable to implement these changes, to give all ship- 
pers, carriers, ports and all affected parties, the opportunity to fully prepare for a 
more competitive ocean transportation system. 

The Leaffue believes that S. 1356 deserves wide support from all sectors of the 
industry. Nevertheless, we expect that S. 1356 will be unfairly criticized by those 
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who would resist needed diange, as has been the case with H Jl. 2149. In particular, 
criticisms of the measure have been expressed regarding the proposal's effect on 
common carriage, small- and medium-sized shippMers, UJS. ports and segments of or- 
ganized labor. Each of these criticisms can be easily answered. 

COMMON CARRIAGE 

One misconception conceminff HJt. 2149 is that it eliminates common carriage. 
This is totally false! WhOe tarifrenforoement and tariff and contract filing are elimi- 
nated by June 1, 1997, common carriage vrill be continued. In today's world of faxes, 
e-mail, and computers, bureaucratic tariff filing is not needed. Under this bill, com- 
mon carriers and conferences vrill be required to make available a schedule of trans- 
portation rates that shall indude the rates, terms, and conditions for transportation 
services not governed by an ocean contract. Shippers who are more comfortable in 
employing this form of carriage may simply do so by making an inquiry with the 
carrier of their choice. This is the same legal regime that is applicable today in the 
domestic modes. An^ it is the same system in place in the United States and the 
rest of the world for the purchase of other goods and services. 

CONTRACT CARRIAGE 

The proposed legislation eliminates completely the rules and requirements per- 
taining to service contracts and establishes a broad and deregulated system of con- 
fidential ocean transportation contracts. Under this system, one or more common 
carriers, or even a conference, may enter into an ocean transportation contract with 
one or more shippers. The League believes that confidential ocean contracting with- 
out interference by carrier conferences is a key provision of S. 1356, and should be 
maintoined without chan^. After all, such contracts are allowed in the purchase 
of all other goods and services. 

BENEFICIAL IMPACTS OF LBGISLAHON ON SBfALL- AND MEDIUM-SIZED SHIPPBRS 

One argument that has been advanced against the proposed legislation is that it 
will adversely affect small- and medium-sized shippers, and that under this new en- 
vironment only laige shippers will get discounts, leaving smaller shippers to sub- 
sidize the operations of the carriers lay paying ni^er rates. Not so according to 
Allen R. Wastler, maritime editor of Tke Journal of Commerce, who recently com- 

Sleted a series of news articles that anafyzed the impact of the proposed legislation. . 
[r. Wastler writes: 

"Laige accounte with hi^-paying cargo, referred to at times as 'champion' 
accounto, typicalW are &e first ones negotiated in the major trade lanes. 
Smaller and mecuum-sized shippers, as a rule, are reluctant to sign con- 
tracts until they have a general set of benchmarics to go by. 
''When large shippers get discounto, smaller accounto typically set a lower 
level as well, depending on how dose their volume comes to the oenchmark 
amount. Most carrier and shipper representotives think the kind of jockey- 
ing anticipated just after deregulation will continue this behavior. 
Ilowever, some believe smaller shipners may actuall]^ get more of a dis- 
count than their lai^ger brethren. The belief is that carriers, especially those 
who did not capture enou^ of the laraer accounto, will be anxious to lock 
up enou^ volume to guarantee themselves a certain level of vessel utiliza- 
tion throudiout the year. That means they will be willinff to offer deals to 
any size shipper. Since the deals will be confidential, the larger shipper 
won't find out. 

"With confidential contracts, there's nothing to say that the guy down the 
street shipping five containers cant get just as good a rate, maybe better, 
than Du Pont, with one carrier or another," savs Ken Kolbe, regional gen- 
eral manager for Hyundai Merchant Marine Ltd. 

"Smaller cappers with hi^er-value cai^goes could benefit even more. Given 
the choice of a few loads of electronics gear, which can command rates of 
more than $2,000 a container, and several containers of waste paper, which 
usually commands rates of less than $1,000 a container, the earner will go 
after the former." 

A complete copy of Mr. Wastlei's story and related stories are atteched as Appen- 
dix D. 

It is simply false that the jproposed teflslation reflecto only the interesto of lamr- 
sized shippers and select UJ3. carriers. Iiie League, for example, represento all sizes 
of shippers who are directly involved in price and service negotiations with liner car- 
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lien, utilize common carriage, or employ third party services. Even League mem- 
bers who are commonly referred to as large shippers are themselves small- and me- 
dhun-sized shippers in certain trade lanes and tnerefore their interests are the same 
as those who move only smaller volumes of carso. 

In addition, the provisions of the bill forbidding conferences from regulating or 
even knowing about the provisions of ocean transportation contracts signed b^ their 
members permits small- and medium-sized shippers to negotiate with individual 
ocean carriers. Bv eliminating the power of conferences over contracts and the 
knowledge of conferences about contracts, the bill expands the competitive options 
available to small- and medium-sized shippers. Individual small- and medium-sized 
Clippers will be able to ne^tiate favorable rates within their "niche" of the market 
with individual ocean earners seeking to serve that niche. Carriers will be free to 
offer such favorable rates and will be able to do so, unconstrained by other carriers 
or the conference, as they seek tonnage from all sources to fill their snips. Moreover, 
in the past, the "me too provisions of the statute eliminated the desire of carriers 
to offer favorable rates to a particular small shipper, for fear that the carrier would 
have to offer the same rate to all comers. 

SHIPPER ASSOCIATIONS, FREIGHTT FORWARDERS AND OTHER THIRD PARTIES 

Some third parties, or middlemen, have expressed concern that reforms will hurt 
them and the shippers they represent. Many others, who are familiar with the bene- 
ficial inopact of deregulation in other modes, view these changes as a positive oppor- 
tunity. 1 believe, third party consolidators serving small shippers, such as shippers' 
associations and ocean irei^t forwarders, will have increasea leverage with individ- 
ual ocean carriers, because conferences and other carriers will be unable to dictate 
the terms that can be ordered in an ocean transportation contract. By eliminating 
the ability of conferences to dictate the terms of an ocean contract, the tonnage rep- 
resented oy such consolidators will be more important to individual carriers, not 
less, as the tonnage offered by sudi parties will represent a much laiger percentage 
of the capacity of an individual carrier than it did of the conference as a whole. 

Some parties from ^is sector have also argued that deregulation is unacceptable 
unless it requires the elimination of antitrust immunity. However, this compromise 
legislation, by limiting the power of conferences over ocean transportation contracts 
and the knowledp^e by conferences over the terms and conditions of such contracts 
entered into by individual ocean carriers, creates a competitive environment that 
will surely overtake the influence that antitrust immunity offers under the current 
system. 

PORTS AND ON-SHORE LABOR 

A distressing arsument that has been raised over this legislation is that it will 
ne^tively impact U.S. poits and the on-shore labor employed by them. Some have 
maintained that by eliminating tariff filing and enforcement by the Federal Mari- 
time Commission, ports will no longer be able to know the prices that specific car- 
riers are diarging shippers utilizing their ports. Under the present system, some 
poits examine the transportation rates that the carriers charge, and price their own 
port services accordingly. In examining this concern it is vital to determine if this 
IS the type of system we should preserve. 

It is only the ocean portion of the transportation movement for which poits have 
this information. Poits do not know the contract prices charged by rail carriers to 
bring goods to and from their facilities, nor do they have access to the contracts ne- 
gotiated between shippers and motor carriers for transportation to and from their 
poits. Why should only the ocean leg of the transportation movement from an over- 
seas point to a domestic location be transparent to the ports, when a shippei's deci- 
8k>n to utilize a particular port, mode or carrier depends upon the entire price of 
the movement from origin to destination? 

Some ports appear to be concerned that this proposed legislation will encourage 
shippers and carriers to consolidate their operations to fewer ooits, thereby 
d^aavantaging ports that lose out in this process. The League, ana many others, 
includini^ porU, believe that these reforms will allow UJS. companies to be more 
competitive which will stimulate trade and the need for ocean transportation, and 
result in increased use of port facilities. This bill in no way touches the question 
of whidi poits wiU reap the benefits of the increased freight. 

Finally we would also note that conferences-acting in secret-may now decide to 
divert all conference traffic from individual ports, and there have been a number 
of well-publicizedport diversions occurring under the present regulatory regime. By 
breaking the conferences' hold over ocean transportation contracting, S. 1356 will 
eliminate conferences' power to bypass ports by conference flat. By assuring the 
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right for individual flfaippers and carriers to negotiate ocean transportation contracts 
for the movement of goods through individual ports, this measure will give ports 
more opportunity to attract business that now can otherwise be diverted by the 
stroke of the conferences' pen. 

Just so there is no confusion, the League would note that there are ports who 
have pointed out the foolishness of the current system and see this legislation as 
an opportunity for them to become more efiBcient and therefore successful in attract- 
ing freight. Isnt this the type of system that we should be pursuing, rather than 
maintaining the inefBcient status quo? We believe it is! 

FROHIBITBD ACTS 

The prohibited acts section of the bill retains many of the prohibitions that are 
currently in effect in the 1984 Shipping Act. One arsument that has been offered 
is that the bill does nothing to counter the continuea force and effect of antitrust 
immunity that ocean conferences will continue to have under this proposal. While 
conferences ^o file proper agreements with the Secretary of Transportation will 
continue to be exempt mm antitrust scrutiny, it vrill be more difRcuit for them to 
engage in concerted activities that discriminate against parties that have typicaUy 
represented smaller-sized shippers. The provision for contract confidentiality, as I 
referenced earlier, and the elimination of^ tariffs will make it extremely diflicult for 
conferences to discipline their members, or even know what their members are 
charging. Moreover, individual carriers will have the absolute ri^t to depart from 
the conierence rate by means of a contract, without notice to or permission oy a rate 
conference. 

S. 1356 preserves several sections in the prohibited acts section of the 1984 Act 
that expressly prohibit ocean-carriers fix)m subjecting any person, locality, class or 
tvpe of shipper or description of tra£&c to cm unreasonable refusal to deal. Moreover, 
the proposed legislation adds a new prohibited act that restricts a conference from 
implementing a policy or practice that results in an unreasonable refusal to deal. 
These provisions will place a final regulatory 'backstop" against egregious practices 
by ocean carrier conferences. 

EXPANSION OF THE MEANING OF SHIPPER 

The bill expands the definition of shipper to include shippers' associations and 
ocean frei^t forwarders that accept responsibility of payment of the ocean freif^t. 
One of the primary purposes of this change was to ensure that shippers' associations 
and ocean freight forwarders could enter ocean transportation contracts under the 
new contract carriage scheme established by the legislation. 

Ocean fbeigrt forwarders^nvoccs 

The new Act collapses the definition of non-vessel-operating common carriers 
("NVOCCs") into the definition of ocean finei^t forwarders and requires aU United 
States ocean frei{^t forwarders to obtain a hcense and all ocean freight forwarders 
to obtain a bond (or other surety). This change eliminates the confusing legal dis- 
tinctions between various types of third parties who perform similar or related func- 
tions. 

INEFFECTIVENESS OF THE CURRENT REGULATORY REGIME 

Aside from the merits of the proposed lenslation, it is important to understand 
that the current regulatory regime is not wondng. and hasparticularly failed to pro- 
tect the interests of small- and medium-sized shippers. Tiie FMC, as I recounted 
earlier, simply stood by while the Trans-Atlantic Agreement and the Trans-Atlantic 
Conference Agreement rode rou^ishod over shippers. Complaints filed at the FMC 
are prohibitively expensive to bring, are time consuming and have a veiy small 
chance for success. A new approach, one that would bring mcreased competition into 
an industiy is required. S. 1356 will accomplish what an outmoded and inefficient 
Federal bureaucracy cannot. 

CONCLUSION 

In conclusion, Mr. Chairman, the League strongly believes that the current eco- 
nomic regulatoiy regime is hurting American businesses and consumers. We must 
move to a system w&re the forces of competition be present to encourage responsive 
and innovative pricing and service practices, and where confidential contracts are 
authorized to provide rate and service stability so as to increase shipper and carrier 
productivity, the dianges we support oo beyond the needs of the transportation pro- 
viders to the broader need to have a U.S. economy that will have the ability to corn- 
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pete with other oountries in the world maiketplaoe. This will require legislative re- 
form that recoenizes that we must have an ocean transportation system that is ca- 
pable of provicung cost ef&cient and effective service. Such a system will only be 
fully realized when the constraints of a regulated environment are eliminated and 
the creation of true partnerships between snippers and carriers are allowed to pro- 
ceed. 

The League takes strong exception to those who say that economic statutoiy re- 
forms to our nation's maritime laws would undermine this country's ability to meet 
its ocecm transportation needs. Prior to the deregulation of other transportation 
modes, we heara the same arguments, all of which have been proven wrong. It is 
our finn belief that the Ocean Shipping Reform Act of 1995 would strengthen ocean 
carriers' ability to competitively price tneir services and U JS. shippors, in turn, could 
be more competitive in globu markets. It should also be noted in recent months 
there have been several published editorials which support the changes embodied 
in this legislation and believe they will bring about the favorable results we outlined 
above (Appenc^ E). 

What 18 most perplexing, thou^, is the effort by some members of the supposedly 
independent Federal Maritime Commission to protect the status quo and their posi- 
tions. We cannot protect an existing system at the expense of progress. As I men- 
tioned earlier, under such reasoning, we mi^t still be moving frei^nt on canals and 
wagon trains. Public policy is a livmg, evolutionary process. Maritime policy can be 
no exception. 

The committee has a wonderful opportunity to move the economy forward and 
benefit a broad cross section of American business, by promptly approving S. 1356. 
We welcome the opportunity to work with the committee and the staff and all indus- 
try groups in advancing this needed legislation which truly embodies real reforms, 
and looks to the future. 

I will be glad to respond to any questions you may have. Thank you. 

(APPENDIX A) 

A UJS. PoucY For Modern Ocean Transportation Before the Maritime 
Administrative Bar Association 

Throu^out his career, Lyndon Johnson told a stoiy from his early days in Con- 
gress. Elected durixig the Depression, the young Congressman Johnson had been 
makinfl an all out elTort to brmg electricitv to his rural, Texas hill country district. 
He ana his staff had worked closely with local elected officials, who were led by an 
eld^ly county judge, to convince the utility company to provide service to the area 
Seeing greater potential in more settled areas, the utiliW executives had been dif- 
ficult if not downri^t obstinate. Finally, after a couple of years of trying, a meeting 
was arransed and hopes ran high. After listening to the pleas of citizens and propos- 
als from tne local governments, the spokesman for the utility company proceeded 
to list all the reasons why the idea wouldn't work. Unable to stand it, Congressman 
Johnson stood up glowering and tore into the executive as self-servincr, greedy, and 
heartless. He concluded by poundinff on the table, saying, "As far as Pm concerned, 
you and your company can go straignt to hell!" Thunderous applause broke out from 
the audience. 

As you can imajnne, the meeting broke up in tumult. The utility folks stormed 
from the room whue the farmers and other locals shook LBJ's hand and patted him 
on the back. 

After the room finally cleared, Johnson and the elderly judge strolled out the door 
and as they got to their cars, the judge turned to LBJ and said, "Lyndon, that was 
realty something the way you stood up and told those fellows off. It was well said 
and I think you spoke for the entire audience, but in the future, please remember 
one thing, telling a man to go to hell and makins him fo are two different things. 
It took me 2 years to set up that meeting and vou oroke it up in 30 seconds." 

This is a speech I have looked forwanl to ror a long time, not because I want to 
teU anybody to go to hell, but because it offers the opportunity to address the wide 
ranfle of maritime policy issues directly before an audience that, for better or worse, 
deals with those issues on a daily basis. Seme of you in this room recognize the need 
for progress and change. It is my hope to outline a program which you can embrace. 
Others of you who have spent much of your careers working within the current sys- 
tem view any si^ificant new policy directions as radical and dangerous. It is my 
job, in representing the League, and shippers in general, to tiy my best to convert 
you or to defeat you in the arena of tnibiic policy. We mi^t as well aU reccgnize 
that every policy issue in history has nad opposing sides, so it is siUy and childish 
for any of us to descend into name calling or any other kind of personal attacks. 
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Such strategies might get good press coverage, but they form needless scar tissue 
on t^e bodv politic. 

Before oelving into issue details and legislative proposals, I think it important 
that you know a few things about The National Industrial Transportation League 
and me, as its spokesman. Ilie League was formed in 1907 to develop and present 
policy positions for shippers, those companies and individuals who place freimt onto 
the various transportabon modes. It is widelv recognized as "H^he shippers^ voice." 
For most of the League's history, it has focusea primarily on railroad ana motor car- 
rier issues, stances which have reflected the overwhelming interests of most ship- 
pers. In recent years, laigely as a result of the globalization of maikets. League 
members in growing numbers have expressed interest in ocean carriac^ and mari- 
time policy. Iliat has led me to this podium today. I am here representing shippers 
who, I must remind you, are the customers of ocean carriers. 

As this public poucy battle has broken out, there have been a number of com- 
ments, sixiken and written, about me personally. Let me share some of my back- 
ground, since most of you will be either an ally or an opponent in these issues. Just 
over 2 years ago, I was hired to be League president, a ^ition for which I resigned 
as commissioner of the Interstate Commerce Commission. While I had for many 

rsars advocated total economic deregulation of the motor carrier industry, frankl]^, 
had never paid much attention to maritime issues and certainly had taken no posi- 
tions. Whatever policy I espouse is bom of the League, not something in my past. 
Since much of tnis policy debate has alreadv brou^t into ({uestion the policies, 
practices, and, perhaps, the veiy existence of the Federal Maritime Commission, you 
should ako know that at no time before, during, or after my tenure as ICC Commis- 
sioner have I come out in favor of eliminating the ICC. Thus, despite what some 
have said, there is no historv lesson to be gleaned which establishes me as a hater 
of independent ac(encies, including the Federal Maritime Commission. If we estab- 
lish the best possible maritime policy, the role, if any, for an FMC will be defined, 
not the other way around. 
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One final wora about me, I have been active in Republican policies, serving 8 
^ears as a member of the Texas House of Representatives. However, I view most 
Bsues, particularly transportation issues, as non-partisan. Dlu strati ve of that view 
is the fact that even thou^ Republicans were outnumbered 2 to 1 in the House, 
I was appointed chairman of the Committee on Energy by a Democrat Speaker of 
the House. Again, do not listen to those who try to explain my public utterances 
as refiections of some personal bias. It is the League — ^the shippers — the cus- 
tomers — who are speaking. 

This is a question of policy, not personalitv. This is a question of the future, not 
the past. Overriding the maritime policy debate are two basic principles, though. 
First, modes of transportation exist only for the users. Public policy must, dierefore, 
be crafted to serve the overall needs of the users, not to protect some particular 
mode, technology, or vested interest. If modes were protected by the government re- 
gardless of customer needs and preferences, we would still see freight move via ca- 
nals. 

The second basic principle is that of constant change. As soon as we get com- 
fortable, you can bet that a new technology or method will arrive. The arrival of 
new approaches is always painful to those who lose their jobs or who are forced to 
diange their lives. My favorite example is the Interstate Highway System. Drive 
through man^ towns and cities of America and notice the motels, restaurants, and 
gasoline stations which used to be on the main highway. The bypasses created by 
uie Interstate Highwav System ruined most such estabhshments. What would have 
hapjpened, though, if those businesses had banded together and successfully lobbied 
against the Interstate Hi^ways? Sure, a lot of specific jobs and establishments 
would have been saved, but the cost to the American economy would have been 
staggering. 

Both otthese principles apply to the ocean liner industry and this country's mari- 
time policy. 

At a time when shippers and motor carriers, railroads, and air cargo carriers in 
a deregulated environment are building working partnerships and designing innova- 
tive approaches to movinff frei^t, shippers ana ocean earners are sa£Ued with ar- 
diaic maritime policies wnich cuctate the use of an outdated tariff system that adds 
unnecessary expenses, which sanction price-fixing cartels that vrould be illegal in 
any other industiv, and, worst of all, which breed tension and mistrust between 
ocean carriers and their customers, denying the opportunity for true logistics part- 
nerships. We must have policies whic^ recognize tne definitive role of shippers as 
customers, not as competitors, of the carriers. 

The applicability of the second principle— of constant change — should be so obvi- 
ous as to not need mentioning. Unfortunately, the policymakers have heard the 
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mantra of the status quo rather than the clarion call ofproffress. In anv endeavor, 
if you attempt to stand still, the world will pass you bv. Too frequently, those resist- 
ant to change ask, "What exactly doos the future hold?" And, when no certain an- 
swer comes forth they beat their chests and scream of doom. Instead, we must re- 
move barriers to change and let the creativity of the maricetplace work. All of the 
arguments used against change in maritime policy were used in earlier debates in- 
volving other moctes. Let us move forward and not waste time covering the same 
grouna. 

Ever since I first came in contact with maritime policy issues, I have been struck 
by the fact that most carriers and shippers complain of shortcomings in present pol- 
icy. To the carrier community, reform seems to mean extension of subsidies. To 
shippers, reform means more deregulation. Is there common ground? At first, I as- 
sumed there is, but the difficult task seems to be finding a mechanism for develop- 
ing compromise. Thus far, there have been two barriers to meaningful discussion. 

IJnlike the shippers, truckers, or railroads, ocean carriers have no hifi^ profile or- 
ganization speaking for their interests. Therefore, there is no one with whom we can 
negotiate. 

Almost a year ago, during my speech at The Traffic Club of New York Annual 
Dinner, I suggested that shippers and earners meet and discuss issues, but there 
has been no response. In fact, during 1994 the carrier interests went forward in 
Congress with a so-called "maritime reform" bill and made no eflbrt to involve the 
shippers, the very customers upon whom their industry depends. Their arrogance 
was rewarded with a stinging defeat, but that is not something for we opponents 
to celebrate, for we find ourselves at the beginning of another year, wasting re- 
sources on legislative, regulatoiy, andjjperhaps, even legal wrangles, rather than fo- 
cusing on moving more freight more efficiently to benefit the overall economy. 

It is time to move forward with a meaningml Shipping Deregulation Act of 1995. 
Key elements of sudi an act are: 

• the elimination of tariff filing and other unnecessary and counter-productive ac- 
tivities; 

• legalization of confidential contracts for ocean transportation services; 

• prohibition of price fixing and capacity restriction by carrier conferences, while 
retaining their ability to^ engage in efficiency enhancements; 

• preservation of ocean common carriage and non discriminatoiy rates- 

• clarification of the United States' ability to police the activities, including rate- 
setting, of carriers controlled by foreiffn governments; 

• estabhshment of clear authority of the United States to protect U.S. flag car- 
riers and freight forwarders against unfair foreign laws and practices; 

• simplified and fair treatment of various types ofthird-party services; and 

• the abolishment of the Federal Maritime Commission. 

I realize that the easy story is that the League and other shippers have called 
for the elimination of the Federal Maritime Commission. However, to focus on that 
is to miss the real story of reform, for it is the reform which eliminates the need 
for the FMC. Those who have served in appointed or career positions at the Com- 
mission should not view reform as a rebuke for their life's work anymore than the 
drivers and guards on stagecoadies should have taken personally bein^ replaced by 
railroads. Puolic policy is a living, evolutionaiy process. Maritime pohcy can be no 
exception. The three stated purposes of the 1984 Shipping Act are: 

• to establish a nondiscriminatoiy regulatoiy process for the common carriage of 
goods by water in the foreign commerce of tne United States with a minimum 
of government intervention and regulatory costs; 

• to provide an efficient and economic transportation system in the ocean com- 
merce of the United States that is, insofar as possible, in harmony with, and 
responsive to, international shipping practices; and 

• to encourage the development of an economically sound and efficient United 
States-flag liner fleet capable of meeting national security needs. 

Unfortunately, none of those lofty purposes have been met, leaving those who rely 
upon ocean carriage in need of a new approach. 

Some people view the maritime industry as in a downward spiral. I do not! I see 
similarities with the railroad industry immediately prior to deregulatk>n. In fact, I 
firmly believe ocean shipping is approaching its springtime after a Ions winter. A 
springtime which is brou^t about oy a resurgence of free markets and global trade. 

While I do not pretend to be an expert gardener, I do remember the pride my par- 
ents took in their plants, particularly in some rose bushes. Eveiy Spring they care- 
fully pruned those bushes. Many people look upon a pruned rose bush as a mutila- 
tion, a purposeful destruction of a healthy plant. Yet, to those who understand and 
truly love those plants, pruning is the means to make them healthier so they can 
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moduoe more and laiger flowen. Nobody loves transportation more than shippers. 
What we are about is pruning to give us a stronger, nealthier, and more bountiful 
maritime industiy. 



(APPENDIX B) 
Witness List 

PANEL I 

William Hathaway, Chairman, Federal Maritime Commission 

PANEL n 

Edward M. Emmett, President, National Industrial Transportation League 

George Hazzard, Manager, International and Water Transportation, Monsanto, for 

the Chemical Manufacturers Association 
Robert W. Granatelli, Chairman, Alliance for Competitive Transportation 
Jil Morley, President, Agriculture Ocean Transportation Coalition 
Roger Wigen, Manager, Transportation Policy and Industry Affairs, Minnesota Min- 
ing and Manufacturing Corporation 
Don Schilling, Vice President, Wesco International Inc., for the Coalition of Support- 
ers of the Shipping Act 

PANEL m 

V.L (Paul) B\jvoets, CEO, NedUqyd Lines 

John Cancy, President and CEO, SeaLand 

Timothy J. Rhein, President and CEO, APL Land Transport Services 

William P. Verdon, Vice President and General Counsel, Crowley Maritime Corp. 

PANEL IV 

The Honorable Robert Quartel (former FMC Commissioner) 
The Honorable Helen Bentley (former FMC Chairman) 
James J. O'Brien, Director of P6rt Everi^ades, Florida, for the AAPA 
Peter Powell Sr., Chairman, Frei|^t Forwarding Committee, National Customs Bro- 
kers & Forwards Assoc, of America 
Paul Unsworth, President, American International Frei^t Association 
Laurie Zack-Olson, Executive Director, International Association of NVOCCJ's 

(APPENDIX C) 

Organizations in Support of S. 1356/HJl. 2149, the "Ocsan Shipping Reform 

AciT 

S. 1356/HJl. 2149 represents a bipartisan effort in favor of true economic regu- 
latoiy reform. The undersigned groups believe this legislation represents a balanced 
approach for shippers and intermediaries of all sizes and will bring about competi- 
tion that will greatly benefit U.S. consumers. 

These organizations represent over 250,000 importers, exporters, shippers associa- 
tions, third parties, ports and others who stron^y support efforts to enact this legis- 
lation into law. 



Edward M. Emmett is the piesident and chief operatiiig officer of The National Industrial 
Tnmsportation League. The Leagoe is the Nation's oldest and laigest shippera* aaeodation rep- 
resenting bosineesee of all sites and commoditiea, using all modes of transportation to move 
their goods in intrastate, intentate, and international co mm aree. 
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« 

The Alliance of Competitive Transportation 

American International Freight Association 

Federation of Intenational Freif^t Transportation Associations 

European Shippers' Councils 

Agriculture Ocean Transportation Council 

Freight Transport Association 

British Shippers' Councils 

American Automobile Manufacturers Association 

American Forest & Paper Association 

Greater Houston Port Bureau 

Chicago Board of Trade 

Distilled Spirits Council 

The National Industrial Transportation League 

Electronic Industries Association 

National Retail Federation 

National Association of Manufacturers 
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APPENDIX D 



Questioning Deregulation Wisdom 

Some shipping executives see rates stabilizing, 
maybe even rising, as they*ve set their sales on. . . 
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operations. tlM issue is not how 
low ocean shipping rates can be. 
bat how well ocean transportatioa 
fits into their overall logistics 
chain. A perfect fit can mean a lot 
more to the bottom line that a tew 
handled dollars a container. 

"People wiU have to look at 



tailor samoes in ways that will 



bsfwa carriers and the tap U.Si total costs aad not fragment oat 

Mpartanaad eiparMn ooaid the rates so mach." says Bi U 

serve to hriag the geaeral level of McCordy. legist ifs and commerce 

rates api On the other hand. U counsel for E.L du Pont do 

eoaM HMsasify the cooBpetition for Nemours4Ca 
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Deregulation 



Take, tor Tamplt. i 
csMBptos. A Am — **ffff% t 
ratetBcorllMboklne^ wiU Import 
mm tkn S,MO IMoot contaiam of 
ihoM from Aaia a ymr. That eaa fill 
one wMt Aip. flirt tlM *oo makor 
woidtet wait to ftt «■ oBtIrt dd^ 
lead of ihe« at €M ttana. Tha itor- 



I weald ba noB amaota l At dM 



t to mora thaa 
nSMa 

Tka doara dda la tha coat of hav- 
ing ooa of thoaa U ihipmanta miaaad 
or daUyad. If that maana stopping 
prodnetioo, miMtaig a hay ratail op- 
ported^ sach aa a hoUday waakand 
nla or toUing to maat tha tarma of 
a major daal. dM coat could aaitty 



tainon eanl gat jut aa good a n^ 

. maybe battar. than Da Pont, with 
ooa earriar or anothar." aays Ian 
i. ragtonal geaaral maaagar tor 
lai Slarthaat Marine Ltd. 



SmaHar shippers with higher-val- 
aa cargoaa could benefit even OMra. 
Given the choice of a tew leads of 
electrooics gear, which can com- 
mand rataa of more than fXOM a 

jMMa#mlaaA* mmA m miit i^ia- ■ t j«Maa#*ft«aAa» mS 



to gat one fontainar par shla 
ap la M ship calls a day. It 
I have to arrange land trana- 



Perfcct Distribntioa Point 



I the oceen cargo flow 
is psftact tor the distrihatloa sys- 
tem. That point la afteetad by oUwr 
coaridaratlenB as waU. If the 
factarar haa a naaahar of 
o v a rs e aa planta. which many do. 
dMre la aa e c o n o mic advantage to 
Deng awe lo swncn <|nicuj irom 
one to anathsr aa a point of snpply. 

tt it haa a datteate jBs t-i0;ttoa 
production flow. dMre la an aconooB- 
ic advantage to have eiact deUvwy 
dmesL And if it works in a market 
where product design can change 
dramatically — like apparel or 
i*eea — dMre la an aeonemic advan- 
tage to keeping ahipoMitt lots small 
and factory-to^haif ttmaa short 

All of dds reUtes to dM bssic 
concept of inventory as aa invested 
rao ur ee. Large inventories tie up a 
large portion of company raaourcas. 



rhare. dNNT incur aa 
t — usually rapreaant 



age. in au rinc s . and other related ex- 

Kies. Moat of these items are 
pod tofsther aa an overall car- 
ryiag cast, axprasaed aa a percent- 
age of dM taventory vahM. 

Choice of Shipments 



dM yeer nwy have a choice between 
BMving foar ihipmenta of 300 l o a d s 
each or U shipments of 100 loads. 

The feur-laad system nwy ensure 
enough supply is on hand at any 
givea ttme - evca wiUi s^ delays 
sad clearance problems. However, 
the compaay incurs a greater carry- 
ing coat Assuming it actually aaas 



laa waU. 
Not Always tlw Case 

Given dM kind of savingi dMt 
can be achieved per container. Mp- 
pers ought to be willing to pay a 
Uttle mora in the rate, according to 
shipper and carrier executives. 
However, as moat readily admit, 
thia Isat always the caaa. Given dM 
choice bs feaa a reliable service at 
IIJOO a container and anotiMr at 
$1,700 a 
moadi 

And in dM view of carrier execn- 
tivea. dMt is exactly the kind of 
choicea shippers will be presented 
with, at least in the short term. 

"The first thing everyone will 
want to do is lock up as much cargo 
aa you can.* says Bob Baalillo. vice 
proident of Solar Intematiooal. dM 
U5. agent for Yang Aline Marine 
Unea. "First you gat dM volume, 
then you work on the revenue." 

Large Accounts Get Preference 

Large accounts with high-paying 
cargo, referred to at times as 
"cbampioo" accounts, typically are 
dM first ones negotiated in dM ma- 
jor trade lanes. Smaller and 
medinm-siaed shippers, as a rule. 
are retectant to sign contracts until 
they have a ganeral set of bench- 
marks to go by. 

When large shippers get dis- 
counts, smaller accounts typically 
gate tower level aa weU. depending 
OB how doae dMir volume comes to 
tlM benchmark amounL Moat earri- 
ar and shipper repreaenutivea think 
the kind of jockeying anUcipated 
just after deragolation will cootinue 
diis behavior. 



waste paper, which asually com- 
manda rataa of lam than lUlOO a 
container, the carrier will go after 

In the long term, dria kind of 
disparity will come under incraaaiag 
fire. Already shippers have pointed 
out that dM coat of moving a con- 
tainer from place to place la dM 
•- ria 



Says Roger Wigen. manager of 
transportation policy tor SM Corp., 
"Tve never had a let of confidence in 
the coaunodity pricing system ~ 
dMre always seems to be a let of 
fitting and stretching that goea on." 

Playing With Descriptiom 

Carrien and shippers alike often 
play with commodity descriptienB in 
aa effort to maneuver rate mcreaiea 
and decreasas with one anothar. In 
addition, fussy commodity daacri|h 
tions and priiees serve to < 



ay would have to pay carrying coata 
" 20% per yeer is a com m on figure 
> of up to IIJ million a year under 
dM fOnr-shtaoMnt plan, if dM loads 
are each valued at tlOOJOO or more. 
If Um shipper used a U-shipaaant 



shi ppers may actually gat mora of a 
discount than their larger Ivethren. 
The belief is that carriers, especially 
thoae who did not capture enough of 
dM larger accounts, will be anxious 
to lock up enough volume to guaran- 
tee dMmselves a certain level of 
vessel utilisation throughout the 
year. That maana they wiU be will- 
ing to oftor deals to any siae shipper. 
Since dM deals WiU be confidential. 
dM larger shipper wont find out 

"With confidential contracts. 
dMre's aothing to say that Um guy 



In an environment where con- 
tracts are negotiated more and 
more on a confidential one on on e 
basis, there is less incentive to fol- 
low Um commodity pricing system, 
shipper executives say. 

Shippers — especially thoae mov- 
ing several different tjrpea of com- 
modities - are likely to be Ion 
inclined to accept differencea in 
ratas. However, carriers may still 
stick to dM argument that lower- 
vahw commodities might be able to 
move overseas without the cross- 
subsidization of the higher prices 
that high-value freight pays. 

If dMre is a rate drop in the first 
year of deregulation, it is unlikely to 
suy that way, at least in the opinion 
of many executivaa. 

Large sldppers. aa previously not- 
ed, are likely to move to spedaliaad 

s that differ 



That effect wiU trickle down to 
saaaller deab. No longer will ocean 
freight contract diilerances be dic- 
uted by siae. They will have to take 



and routm aa weU. 

In short lem of Um market will 
be up for graba each year. As a 
result freight rate fluctuationa may 
not be felt on aa wide a scale. 
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The Future of Shipping 

Mofe global, multMyear and service-rdated 
deals arc expected in a new wotid of, . . 

Confidential Contracts 



TUi JTtick Ekf wBCBod M M tM\n prf ana bf 
MtriiinK Editar AOa Wmwt^. otttf^s cte lOxfy 

Coaigraa. Ttmrf&^jf*3 vtidt will t 
■ of coi^vtsem kt 4 i' 

iy JUXBf IL WASTLB1 



Tim bi(ie Chnst of la oeeu J^viglt cootrvt l» 
pntt; umf k: Vtalv Tber^ irbcft dvl ptftaip^ moit 
liAportuiUy, bow mucb. 

becnrrH! imoch men cocnpiicitfld. OoafidCnJtMUl^ ill 
<»aL»cLi — cH>c ol iht b^iie nHflf-Utt ia Hit 
jtiippuif -dercpOatuu piidtM^ (OiJQdC its "f 
ULrey^CaofTCH - vill ckufff ite fiv of tte 
pliTiot Odd. 2mt wtm tke nrv ba^^Bria vilL be 
Is Xmctbing ikipTKn iBdcania^ aioat of wknD 
beLL«fvc [^ btll wiU nBitHiOj became lav lA <«« 

^We ar« .^tiK befi&tuig. la ascu it.' taid Cheat 1. 
AbeUf^ pnsidcBL and cttcf eiBnttit« fid 'K~ Lum 
Amend toe in ^^sr^f BUL E4 J., vbick Ilu set ^ j 
tuk force l« mniinr tbc impUcitioiB Tor nrnpal^ 
natncu. -< V« i«alJT 4«1 ICiHrir («*tt tbc efltCS 
will bc^ TlKK are a Me df tf 

ButiUi_ 
tlicr« viU be s 

cMiracti camefa tf^ ^ 

eicJian^If (or guarJiiiMd volnne. ^acctbe; can 

iflto bcjfifi, under ih« ^rppn^ Act of Ut4. i 

At cbei 
iBlIiRKedbr c 

hiv« acted aj eIh irontr^ctiAg t 
Uof rr>«inb«rL On tM n 



of m^ppen bo ncffotiai* tbar flnincti at tbe i 
tiiQ» and fur Cbe hdk (tantMn IV7 abo bave 10 
Mmiu » tbr kivb of 3!pecuJ i&Tfic* c 







oiflnaJa laj. 

Uttl;. 
tooHDHloe a 
raovuKcd tb# A^a Nortk 



If den^tdaiiafi n apiprovitij, simpp^rt V9 IHttty lo 
■Kk tor sfMcial wirvKa M<nns fof ihair gcicKi* 
iKHing Dv*ri«*«. tnrt CDntatn*r carrwn could offar 
l^vciBl i<nc«nl»v«i to keep cargo flowing and (fi 
jvQid eonqw*i*d port are#>, 



AgmmefH V aepHia^ ibeir contracts early. » tbfty 
cewW h*rt t«niport iricq Kt in time lor the spnnf 
lay show And l»ne looi*ear flitppera have 
managed m eet. two-year instead ol one-year. 



Tbe system a likttir 10 cnaAg« moir* dramatically 
Bder tbe cfwn|s pro^Ktsed m Concresx 
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Deregulation -I tUnk yoam >« « M aan 

^ a«nric« IssMt la coatncts,** said 

Du WoU, dirwtor of transportatioa 
SUpptn wUl be aMt to mate deals to mate coatraets with »% of tte for Strid»>IUta Inc. ItH ba aa aari- 
wiUi iadlvidaal carrian. e««a If tlwT aliippan oa tte trada. ar tima to fat sarvica attadMd to 

bdoag la a con f sraB c a, ia saeret Nnv aore shippars ace lilcaly to prica.* 



■ caxTian aagar tor votama caa parsaa contracts covariag savaral For iiiBtiBfa. s 
be mora flaiibto witlwat tevinc to yaara, iastaad of tte ono-yaar coo- fsttiaf prica braate wten shipmants 
tear a backlash from thair conpati- tracts ttet dominata tte bosiaaai. ara Uta. Mr. Wolf said. Many carri- 



MaltiTaar daa 

"YoaH probably saa a lot mora sUbiUty for long -raafa plaoniag. ttet tte Padaral Maritima Commis- 
cootracls with fassat-sharing groaps shippar aiacativaa said, ovaa if tt aioa will iatarprat tham as ratetaa. 
i.'^said maaasl08iag< - - - 



r of traaapor- ia frai^ ratas. "Now. if I doat mate my miai- 

Utlao for Roabok lac 'Yoa'd te abla to pat mora pra- nanns I teva to pay a charge, bat if 

'I thiok yoam saa glotel coa- dIctabiUty tato rates, aad that's gao- they ara Uta oa a shipoaot. waO. 

tracts ftaH." said WL lieCttdy, lo- orally mora tanportaat to as thu a they last say thqr ara vary sorry.* 

gsUci aad ceouDsrea eoanal lor radactloa ia rataa." said Roger Wig- Mr. Wolf said. 

BJ. da Foot da Neawors 4 Oa «a, oaaaager of traasporutioa policy LiabiUty terms also coald te 

Thart ahraady familiar territory at SM Oorp. spedfled. shipper execativas poiated 

for Oa Peat Owtag 10 Its siae aad Tte tiaiiBg of cootracts also wiU oat 

tte vofaooa of prodoets It ships, tte te mora io taae with shippers' sell- Carriers also woold teve tte op- 

cooyaoy has baea able to gat things lag seasoos. portaoity to mate deals ttet caa te 

othan cuft Shippers also caa te expected to to their beoeflt operatiooally. For 

flor tastaaca. Da Foot saakd a seek oat deals eoveriag more than insUnce. the ase of "slack-season 
noltiyaBr. glebal cootraet with Ori- oao trade laae. nsiag their total discoaats.* price breate designed to 
ent Overseas Cnnrainir Uoa before overseas vohmie as leverage. gat cargo moviog ia tte off-aeaaoa. 
that carrier beeooM lavoived ia tte "Wtet we'd do is set op a Uddlag are Ukaly to become more wida- 
majer co ai e r ea e aa. Ia additioo. tte program for transportation." said spread. ladividaal carriers coold al- 
chemical giaat la one of tte tew Tbm Eye. maoager of iaternational so expand tte ose of 'optional root- 
shippers to gst a contract with tte distribation for J.C Penney Inc. "It Ing discoants." lower rates for 
Ttaaopadflc Wcstboand Rata Agree- wonldnt rale oat carriers ttet only shipments where they pick tte port 
moot, tte conference r e p r e s enting work in one trade lane. Bat we'd and land roota. These allow carriers 
ship liaes moving goods from tte look for tte str on g es t combination to direct traffic to routes ttet can 
Uanad State a to Asia. of ratea aad service ia each trade haadle extra capacity, avoidiag coo- 

Tte TWRA. argaiag ttet tte Pa- laae." gestioa. 
cllle ainbiiaiid trade is too com- Shtopers also will te looking for "Tte reality is. carriers will 

madl^p-oriantad to support contract- spedflc conmiitnients aad service adapt to what it takes to do tte 

tag an a wide basis, typically raftaca levels. bnsiacss.- Mr. Abello aid. 
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Navigating Change 



Eyer^iilation to Test Strength 
Of Rate-Makmg Alliances 




By ALLEN R. WASTtER 



tariABiit 
■llyqMte 
ralastiM 
dM tariff 



AnMricm walarfraat far a loM yt rui and caati jct i 

tinw-batdwrori^aacte iwtait wtD w«y fcwn 

madilaafw. ■■*■• 

iMppcr aaeealiva an IMakiag if «UiJ« » pi a iii i M carriara witfc a 

tbec - 



Bat at dM same time, the npply of 
Midaii 
taiacreaae. Nearly 70 
skipe of UM 20>foot cootaiacr 



2n.0M added 20>roocc 

mirdiofsli 

smaller ship staei as veO. MMNM 

TEUs of space wiU be added by 

dM cad of lfl>7. At die end of UM. 

dM world eoatatnerslup fleet of 



S.7U ibipe accoonted Cor 4.1 
ioa TEUs. The added sapply 



Uw. 



Carrier ejwt a U we a tend letahe Gsrrisre 
a different peat of view. Same shippers heHeve mnch dM same 

ariae that dM i iinfii lai ■ ijslmi ddng wiD happen on U A trades. 




nrvive ia one iotm or i 

They are prohahly asa r s r dM OKarASsuDraaident and chief 

^J?J*n««**2'«*V epentlBieateof-K-Line 

will looii that n dM tricky part Amsriolne. 

Qs a prac dcallav el. shippers T^fc«» ameemeata in the U.& 

!?]!!n*J!? SuTK!!??- . ^ .u. tradm are rtfrtatoryvehiekB that 
argumeaL ny ainwag aay caRMr ■■ . - . ,r^, _, 

to make a contra ct. e»tn if it ■EanwittinS ^ ^^ 



seramhie to fill their sliipa. 

Ob Um U^ trades. Um 
conference control of ship space is 
aot dMt tight Of Um total amount 
of co nt a in e ria e d fipeigbt coming to 
and from VS. wharves, jast under 
S0% comes on conference carriers. 

The looaer structure of 
conferences on the Far 



remain private, the flo 
wottldbe 



,^^-^__^ abent priosSk bat donrt have to 
T^iJTTTi abide by dM roup dads iens or 
^^__ -^1-. flsOow strict oonfesunBe rules fo 



Unes to resist. dM ibialisg gasa. r*r» 
EvendMBMetardHtsappertsrof »«« 
collective rata«aking would be 
tempted to bend dM party Mm; if it 
could secure a chunk of 
ldlbl«ylBg 



even allow you to do betlar on 
your c o n tracts ." said Llsyd F 



rata«akingactivittMa 

Unas win still eiisL While there J . 'TT'"^^^ ^ 

msj hi intllTliiBil iMiBlisnsbgi wurid tmde wiD kKrense by more 

anddMre.caxriafawinbeaMelo ttan l%in ttW. Importa to the 




On 

thoee trades conferences control 
roughly 58% of Um available ship 
sp a ce , according to figures from 
Containerization IntcmationaL 

But talking agreemenu don't 
always work. One of the more 
weil-kaown talking a g ree m ents, 
the Westbound Tran^acific 



problems two years aga Yang 
Ming Marine Corp., one of Um 
ma jor independent lines, withdrew 
bom the group after disagreeuig 
with the other players over cotton 
prices. The Taiwanese carrier, 
eager to capture part of the cotton 



with cotton exporters at prices 
weD bekm Um group's targets. Its 
withdrawal touched off a rate war 
among the carries. 



faU away from Um pricing gauM in 



a prssiBcs and have dMir uwn WIdl tlM kind of r«"rtk. 

tarifCi.''saidAllsnClflard.viBn earnsfa waffcii« lofedMr sho 
BrsBidsnt.liedMsrraMaBahippmg be aMe lo raiae prieea wUhaat 



_ to . . 
Co nf erences could become the 
deanaghouses for coordinating 

"Certainly Umto is a great need 
for electronic data servicea — 
there is a large role Cor 
conferences to play in that." said 
Roger Wigen. maaager of 
transportation policy at SM Corp. 
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APPENDIX E 



EDITORIAL/OPINION "">* P^'<^ "* Mimpo r UntM the poUctas. Downsiz- 

_ ^ _ ^ ..^ ^ ins fovcmmcnt has moved beyond ciittiiif programs to 

i»««w<^. ^*^|'- '^ cvuing cnUre afcneiet. That's why the moribund IntenUte 

iM^ CV I ^ ..^ Commer c e Commteion li being killed oft lariely at the 

the journal of Olommecte irFtiJrM.'X'Ss::^^^^ 

aah Cennirrrlai ICC. is next on Mr. Kasich's list If the FMC |oec much of 

A iwpM-mddv BMtoMa in i Dfwi» » on 9tn<e9 Shipping regulation could go with it That would put ship 

^ . .-«7T~I~ . - « - Uoes for the first time under the scruUny of the JusUcc 

Founded in 1 827 ^ Samu^ F,B, Mone Departnnent and conventional anUtrust laws. 

■M! MM*^ M.... ■—ite Importers and exporters have tapped into Washington's 

budget-cutting mood at Just the right Ume. Their deregula- 
tion plan was offered early In the new Congress, when the 
incentive for bold action is strongest It abo comes at the 
height of the anti-ICC fervor, increasing the mome nt um for 
a package deal that would cover two regulatory agencies. 
None of this has been lost on nervous ship lines. 

Ocean carriers will marshal a long list of arguments in 
their defense. Their chief claim, and their weakest is that 
shipping isn't a "normal' industry because of its unique 
features: high barriers to entry, large ships, erratic demand 
and the need to coordinate complex route systems. Similar 
arguments were used to try to slow regulatory changes hi 
the trucking, railroad, airline, pipeline, telecommunications 
and energy industries. All failed because Congress saw 
them for what they arr pleadings for special treatment 

Ship lines also will warn of rate wars, pricing instabili- 
ty and capacity shortages if the cartels, or conferences, are 
eliminated. Yet many of those arguments are beside the 
point Pricing has been erratic in many shipping lanes, a 
result of the overcapacity the con f er en ce s encourage. Mar- 
ket pricing would, indeed, lend to a shakeout and the 
withdrawal of some companies from some trades. But the 
lesson from other deregulated industries is that a reduction 
in transport p r o vider s doesnt have to mean higher prices if 
the remaining carriers are competitive. 
OCEAN SHIPPING is the last transporUtion industry Supply and demand abo could he out of heUnce at 

sUll closely regutated by the federal government - but times. especiaUy eariy on. But companies could address 
that may not be true much longer. The relenUess Republi- that through ship^haring agreements and other pricing and 
can campaign to shrink government and reduce bureaucra- logisUcs changes - precisely as truckers and airlines havu 
cy may well sweep away M years of maritime regulation *«»e. As the world's largest exporter and importer, the 
very soon. Shipping lines will fight deregulaUon and. in- United Sutas wiU not lack lor adequate shipping service, 
deed, some of their argumenU are thoughtful and serious. • • • • • 

But many others are outdated and simply wrong. In either 

case, it now seems inevitable that ocean carriers will Join A better argument is that unilateral U.S. shipping 

airlines, truckers and railroads in what for them is an deregulation — and the elimination of ocean con f erences — 
unfamUiar new world: the free market. would put the United SUtes seriously out of step with other 

The first sign of what's in store for shipping companies countries and hurt U.S. earricfs as a result The United 
could come today at a congressional hearing in Washington. SUtes. for example, deregulated Its domestic airline indae- 
The meeting was called to review the Shipping Act of 1964. try hi IIH but has not unilaterally deregulated the U.& 
a law that tightened some maritime reguUtions and eased portion of the McmiCtaBai aviation buiinsss because It 
others. But the nation's big exporters and importers - the might hurt U5. airUnes. This issue of international parity 
cu sto ine ii of ship lines — are in no mood for half-steps fdr ocean transportation deserves a dooer look, 
these days Much of the hearing is expected to center on The shipping industry, to he sure, is much oaora com- 

their new proposal to throw out most shipping reguUUons. petttive than It was before the 1964 Shipping Act Adjusted 
U their pton is well-received, it wont be a surprise. lor taiflation. ocean transportation ratas an lower than a 
The govern m ent allows ship lines to operate differently decade aga But at a time when Industries worldwide ara 
from most industries. Shipping companies, for example. being deragulated and prtvatiaod - and when the caBs In 
have an extraordinary immunity from the antitrust laws Washington lor burenncratlc scalps ara at their loudest — 
that allows them to fix prices and otherwise limit compeU- defending shipping regulation and the Pederal Maritime 
tion. The free-market Republicans who run Congress will Commission wiU he harder than ever, 
not look kindly on efforts to preserve these privileges. 
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ffllje gourual of (Joinmerte 



MONDAY. JULY 3. 19N 



The Shipping Deal 

DRnRRlH^TNlN. ar JumUlilw Hotp !• H. K 

Ike natinnii terf^ 9M|i Mm* mhI IhHr iiw|v nvl 
woHio rlMnf^ IfwrM ww hi s crMirw wiy II wmmb 
nrsit time iiINn* IndHrMMl i*l||li» i iiiipiiii l Pi f^ 
firivslc cwMrarts wHk cipMlvn mhI iMfMrtm 
ing nmfidPiHiiil hi w lm j» 
indttsiri«s. iMt tt win kt i 

■ tmftmmrtm i<il||liKli 



Foe mofv lluM IM years, the inariNiiw 
Mnintiom (luit Kti ratn hi iwmI 



■ M iMiO y 



ally itfpi ahippinc rain Mghpr tiuw they m 
ia a felly nmipellUve market la im. far 
lines operating oa tke Nortk Attoatlc rmrtcd a arv 
once tkat qairlily kooMed rates IS% la «■«• 

Tke new der^ganllaa aeal. wMrk kas hem 
transportatttM irMleiv hi tlie llaas* af 
not eliminate the cowtereii c e s ft will < 

iMllvidval - ami cnwUdew t ial - tranapartatlMi 

% *noer the cerrrnt system. es|mrters aaa impariers a 
negotiate diwnant roatracts ante wHk tke eaafereacc 
with the rarrier of tkeir cha l cr 

One "nn* one rnatrarts almnst ceriaiwiy will leae 
more cnmp^inwn ano miw^t ^ai|i|Na|| raves, esp^rially 
karter companies that trade iatsi aa lhwal ly Yet M alw i 
live acitresstve skip lines a chanr s !• kirk hi 
business over the lonfter term ana gain a 



now he ■••ilalMe In tke nner sinppiiic mdastry already are 
commonplace ia tke tracttlnit ran and nrik sMpphid kast- 
nesscs. Umikc tarlffl tke tradHloiMi way af —ih^ t Hmt 
cargoes, contracts can he strartarcd la tke aeeds of tke 
indlvidnal trader and tke cafMkililics af tke 9kipph« Hne 
The economies of scale tlial neeMaMy came IraM Mn 
contracts will Icsd ta mare dtecoanls and heller rale& 

Contracts can ana provide rate alahiMy darlai tke 
term of tke deal, wkick skawd make pmrnriai aad kank 
borrowing more certain far halh Ike sMp Hne and Ha 
castomer RailmadB. hi lacl. were aMc la madsratae e^aip- 
menl in the INts alter private rsajraclit give Ikcm a 
more staoie aasmess ansa. 

Deregulatlaa wHi, mevllahly. lend la a skakeoM In Ike 
skipping kasincsSa Jwd as H kas hi every alher hiMHry 
where economic contrala v^cre eaaad. ine weaker campa- 
nies will go oat of bashieai and raleiL at Vmm. wM he 
volatile as carriers compete In lack hi dents wMfe Mg 
ca st omer i . TMs is wky ship Hacs knv« laa#d d i iS f pia l lBn. 

Hat tke lessen iram every Indaalry qhk kas Irecd ap 
pricing and iacrcaaed campellliaM ■ 
proves, rales drop and aggresnee i 
otky Hkeln of American Praah 
deregalaUan hi the paal. told aa. *1ie «« he 
tkings in terms of aasd nUHsallan and 



Ivanrtkeless. tke \jS. sMpptng lines tkat sirvck tke deal 
wnk Ikeir raslomers ^ represented ky Ike riallnnal Indas* 



vcrls to tke kenefHs of dci egalatlon. Tkey were forced Inta 
H ky kndget-cafters snd reformers in tke new RepahHcan 
majority lluH anw controls vongress. 

ladeed. K was Rep Tom OeLay. Roaae MaJnrHy WMp 
and a veteran sappnrter of tier king dcrofpriatlon, wko 
csscntiany gave tke sMp Hnes aa aNhnalani. Strike a deal 



f C n wa id ssl en nr face a complete coloft of 
rMC landing on Oct. I '^ In effecta complete and Instant 



Sea«Land and ctdef arrWtect of the deal for the sMp lines, 
was pragmatic. It was a matter of anderslanrilng tke 
renlKy of wkat was taking place, aad tkat change was 
InevHaMe. ke loM as. ^Toa coald let it ran over yoo nr yoo 
conM deal wHk H. Mr. Ciancey. to Ms credit, ckose to deal 
. wMkR. 

IS9 MN^fNiiil iMMVtry will w^ no in^iifw bo folly ^wr*f|* 
oiatoo onoor too puM now oofoc^ ^oohpomi. CopTlon will 
rclahi tkek tonmanlty from tke antltrast tews to « 



■If Mcrcows. Aod to^ ctiooiivs HmK win occof • Hiclodkif 
looso loot ofioct cootfodsc woo % DO folly poosoo HI ootll 
l^^o. MR woot looffors moot hi tool (oi^omifwot hi iwipo* 



> hi make deals that make i 

cooofo voon^CM 900010 ooncrfy sopfwcv 



Digitized by 



Google 



45 



TtCJMRN^OFOOMMSKMSSSLi 



Ship Refonn Under Fire ] 



THE CAilPAIGW te iwylite "». *f^ r!'^ Bmm TraMportallM OmmMIm. lailvMn] CMtractt 

tariMM li ia dMfv if wi^ f *^..* "* r^lr: «mM te altowad Mi tariff llltag. a ranaaat if tke iayt 

Oonpaatai a cclamii la liEirin ti mmKtm tywMaa ,,^^ Alppiai wai caaildwti a pMk alilltjr. woaM cad. 

aw hattliat - wttfc i— a laecaM. K tawat - to Matt Nat — pi jriagly. the MP Iwa baw caPad a ladpa ior chaoc 

kgWatln tkat vaM apaa tte Martry 10 Boraca^^ by waalar oanpaala. aad by tome porto - 

tloa. Iadatd.««.Jaiaa waai.aU ayaMft«^ ttal twKd tata tiaaUa 

naritlim lappartar. haa pi woaa t e i tke taagalatiaa piaa rt*^akli« aaf i ioaaw L 
an bat daad bi tbe Saala. 

TIN bin caa ba revlvad. baa aw . if w wa Han < 
mot aaa of tba crWcar cMal a«BplaMc tba lack aC a 



Yal. wWe tbc iMppb« bin Hadf ii aaaad, tbe proccn 
> ?2i *^^ pradaead H wai rariMd. T1» bffl wai writtaa larfaly 
*_"?! by two partiv: Saa-Laad Sanriee. tba largMt UA-flag 




^_.^..^_w- ...^ .. .^ typieaBy boldi pablic btariafi te tat major art bin*. 

TIN caM far amb iallBji ^ppi t regaiat ka i^^PJJ- ' upBcuny complai rogalatory reform plaar la this case, 
arflal oae. la tbe A i p plat bmlaiis. carriera ^n wmtaf ^^ ^^^^ j^^^ ^^ g,^ TtaasperUtiea Oonamittae 
wMrk*ad bi tbeir abinty la si|a_ iadWdaal caatia«*w^ ^,1^ .^^ 



L A UA aatama bar. 

._. 5 frai^ rates aad riga UsaspirtBlln aa«n ^^ eanad li. TlaTs tbe proper way of loeldag at a 

wltb aay traefclag campaay, railra ad or ai rli ae el ite ^^^^ Whlrtifa effort' 

cbeiea.lBtbeMaer A i p plagbasiaeBS.bowa»er.amaaaac- Tbero-* slUl tirae te do tbat to tbe aext f ew weeks, tbe 

tarar geaeratty mast dsal wltb a cartel if K "»^« Scaaia OooBBcrce OommHIaa. which overaacs tbis Issae. 

dbcoaatad iMppiag rata^ ^TyTf-Tg^ SLgS^ sbeald schedale a pablic haariag. Maay sapperters of tbe 

Ited becaaee tbey warid waalaa tbe cartaTi rate^ettiag ^,^ fcrladh^ the CUaloa a daa h iis trati ea. I 



a cbaaca ta do that 

iiaay ef tboae iimsadtog baariags. of coarse, are 
simply leokli« Idr a cbaaca ta scaltle tbe bUL Ttefk why 



sasa. with a nrm csaMnitBMal ta approve a bffl by tbe aad 
of tbe year. 

A Seaaia ravlaw of maritirae law is Ukaly to ooaOrm 



ff»«ip It dtfOealt — aad mt^ t mr f tanpessible — tar sblp- 
pb« Uam aad their castaassrs ta forge tbe Uad of tight. 



TIN sseasr the Seaaia takes ap IMa metier, i 



Digitized by 



Google 



46 

The Chairman. Mr. Giovanetti, managing director, Wine and 
Spirits Shippers Association. 

STATEMENT OF GEOFFREY N. GIOVANETTI, MANAGING 
DIRECTOR, WINE AND SPIRITS SHIPPERS ASSOCIATION 

Mr. GiovANETTl. Thank you. Good morning. 

My name is Geoffrey Giovanetti, and I am managing director of 
the Wine and Spirits Shippers Association located in Keston, VA. 
Today, I am speaking on behalf of the Shippers Association coali- 
tion on the Ocean Shipping Reform Act of 1995. The coalition rep- 
resents over 4,000 small- and medium-sized importers and export- 
ers in U.S. trade. Our ad hoc coalition was formed specifically be- 
cause of our strong opposition to S. 1356, as it is currently drafted. 
We believe it is seriously flawed legislation, and will harm small 
and medium shippers. 

Since 1916, Congress has permitted ocean carriers to form cartels 
to fix prices, control markets, and — and this is right out of the cur- 
rent Shipping Act — control, regulate, or prevent competition in 
international transportation, l^is carrier antitrust immunity is 
maintained under the proposed S. 1356., including the language I 
just cited. A shippers association is one means for small- and me- 
dium-sized shippers to collectively pull their fi^eight in an attempt 
to partially offset the power of ocean carrier cartels, and we have 
been moderately successfiil under current law. But our members' 
ability to compete under the proposed legislation will be com- 
promised, and I would submit the ability of any small- or medium- 
sized shipper to avoid problems of discrimination. 

S. 1356 is not consensus legislation. Apart fi'om Sea-Land and 
the very large shippers well represented by the NIT League, little 
support exists for the bill's key provisions regarding rate-making 
and fi^eight contracts. There have been two major and extensive re- 
views of the Shipping Act of 1984. These studies yielded major dis- 
agreements among carriers, shippers, shippers associations, for- 
warders, and others involved in international transportation re- 
garding whether tariffs should be filed publicly, and whether essen- 
tial terms of confidential contracts should be made available to the 
public. 

Yet the House version of this bill was drafted without sub- 
stantive input of many who will be affected by it, and key elements 
of their bill have been appended to the House budget reconciliation 
bill. The Congressional Budget Office has determined that over a 
7-year period revenue impact of this bill is zero, so we urge this 
committee to resist any effort to make this bill a part of the oudget 
reconciliation process. 

We have to say we are grateful to this committee for hearing the 
various segments of the ocean shipping community, and trust that 
any changes to our shipping laws will rely on the testimony pro- 
vided today. 

S. 1356 is seriously flawed legislation, in that it will not yield a 
deregulated industry acting within market constraints, and that it 
will promote unjust discrimination by carriers against small- and 
medium-sized snippers with an adverse effect on their inter- 
national business. 
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Deregulation will not result in ocean shipping being governed by 
market forces. The existing system of regulation was not estab- 
lished in a vacuum. It was established because Con&ress recognized 
that regulation was essential in an environment allowing carriers 
to be exempt from our antitrust laws. S. 1356 would eliminate ef- 
fective government oversight, while maintaining and enhancing 
carriers antitrust immunity. No other mode of transportation in 
the U.S. permits carriers to have antitrust immunity. No industry 
that has such immunity is without strong government oversight. 
What has been drafted is contrary to U.S. economic principles, and 
we fear rife for the abuses of unregulated market power. 

That the ocean transportation industr^r is subject to competitive 
abuses has been documented by congressional studies over the last 
80 ^ears. and more recently investigations by the FMC. Elimi- 
nation or transparency in ratemaking and governmental oversight 
will result in further more substantial discrimination against 
small- and medium-sized shippers. Even with the safeguards under 
the current shipping law, unjust discrimination has been a prob- 
lem. Why should anyone thus believe that such discrimination will 
disappear when carriers are allowed to deal secretly with large 
shippers? Passage of S. 1356 will abandon the principles of common 
carriac^e in ocean transportation. 

We Believe that this bill is poorly drafted and, if enacted, will re- 
sult in substantial litigation and urgent pleas for corrective legisla- 
tion from Congress. Ocean transportation is the life blood of inter- 
national trade, and it is just too important to be subject to the legal 
uncertainties that this bill would create. 

Finally, this bill will not enhance competition. As lon^^ as anti- 
trust immunity exists for carriers, government cannot shirk its re- 
sponsibility to oversee their actions. If the FMC is to be abolished, 
its functions must be transferred to an independent board within 
the Department of Transportation. We support procompetitive 
changes to our shipping laws, such as allowing carriers to make 
contracts independent or pricing cartels and shortening notice peri- 
ods for independent ratemaking. But we cannot support S. 1356, 
the current bill, as it is currently drafted. Thank you. 

[The prepared statement of Mr. Giovanetti follows:] 

Prepared Statement of Geoffrey N. Giovanetti 

Good rooming. A^ name is Geof&ey N. Giovanetti. I am managing director of the 
Wine and Spirits Slippers' Association, Inc., a 425 member snippers' association 
headquartered in Reston, Virginia. I am testifying this morning on behalf of the 
Shippers' Association Coalition on the Ocean Shipping Reform Act of 1995. It is an 
honor to appear before the Committee. 

The Shippers' Association Coalition consists of 11 shippers' associations and the 
American Institute for Shippers' Association, Inc. a trade association. Collectively, 
the membership of our associations represents in excess of 4,000 ocean shippers. 
These shippers, located throug^ut the United States, are primarily small- and me- 
dium-sized American exporters and importers who have pooled their cargo to obtain 
volume rates from ocean carriers, essentially self-help cooperative. By joining to- 
gether in shippers' associations, these smaller shippers nave obtained some measure 
of competitive parity with lai]ge shippers, and have achieved the ability to partially 
offset the power of ocean carrier cartels. 

The Shippers' Association Coalition opposes the Ocean Shipping Reform Act of 
1995. It is pooriy conceived, pooriy drafted legislation, desiflne^ to advance the ob- 
jectives of a few ocean shipping cartels, large carriers, ana laive shippers, rather 
than the well-beincr of the maritime shipping community as a whole. We urge this 
Committee, which has been a long time and Knowledgeable participant in the com- 
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plex process of crafting maritime legislation, strenuously to resist the efforts to 
quickly pass this bill — ^without careful consideration of alternative means to accom- 
plish the goal of sensible, even-handed, reform and deregulation, which the Coali- 
tion supports. 

The recognition of shippers' associations as a separate and distinct legal entity in 
the international trades is a result of the Shipping Act of 1984. Congress wanted 
to provide a vehicle whereby small- and medium-sized shipners could obtain access 
to the same economies of scale that would otherwise be available onlv to the larmit 
shippers. Since 1984, the members of the Coalition have been largely successful in 
achieving that goal. Members of the Coalition are active in the European, Trans- 
Pacific, and South American trades. The members of our Coalition not only rep- 
resent the interests of small- and medium-sized shippers, but of laive shippers who 
have small spot shipments that they cannot ship under their own volume contracts. 
In addition to shippers of general consumer commodities, members of the Coalition 
also represent shippers of^beverages; textiles; fashion accessories; toys; and other 
specialized goods. 

Our testimony today is directed at dispelling three myths surrounding this legisla- 
tion: fu*st, that this le£[islation will result in an ocean transoortation industry ^v- 
emed by market principles; second, that this legislation wiu enhance competition; 
and third that there is a consensus in the ocean snipping community in favor of this 
leflislation. 

The faulty premise of this bill is that there is a direct connection between reduc- 
ing government regulation and promoting market efficiencies and competition in the 
ocean shipping industiy. Proceeding from this premise, the bill proposes to eliminate 
public tariff and service contract filing with a government agency, eliminate govern- 
ment prohibitions on unreasonable discrimination and undue prejudice by carriers 
and conferences against shippers, eliminate government retirements that carriers 
provide vessel space to all smppers requesting it, totally eliminate any government 
involvement in the contractual relations between carriers and shippers, and, indeed, 
totally eliminate the government agency currently overseeing maritime industry 
regulation. There is, in fact, a pretty clean sweep of government regulation of the 
shipping industiy. 

The problem is that the premise of this bill could not be more dangerously wrong. 
The system of regulation vmich S. 1356 would dismantle was not created in a vacu- 
um. It exists as a necessaiy counterbalance to an environment where carriers are 
allowed to operate collectively with complete antitrust immunity, in order, in the 
words of the Shipping Act of 1984, *^ control, regulate, or prevent competition." 

For the past 80 years, the ocean carrier industry has claimed that it needs a very 
broad exemption from tne antitrust laws in order to prevent destabilizing rate wars 
and provide a stable and reliable common carrier service. As a result. Congress has 
conferred a veiy broad antitrust exemption on this industiy. However, it nas done 
so only by oonoitioning the exemption on strong governmental oversight of the col- 
lective activities of carriers plus strong protections against anticompetitive abuses 
and unreasonable discrimination. 

S. 1356 would destroy this balance. It essentially leaves antitrust immunity in- 
tact, and, in fact, enhances it by allowing deferred rebates. Yet, at the same time, 
it removes any effective provisions that allow for government oversight or protect 
agcdnst unreasonable discrimination against economically disadvantaged parties. 

Jhe ocean transportation community can debate whether continued antitrust im- 
munitv for carriers is necessary or beneficial. Certainly among the Coalition's mem- 
bers there is no consensus on this complex issue. However, if carrier cartels are to 
exist with legal impunity, shippers must be protected from the depredations in 
which cartels are likely to engage: price gouging, discrimination between different 
classes of shippers, secret deals for favored customers, unfair competition against 
non-cartel competitors, refusals to deal, refusals of space, retaliation against ship- 
pers using independent carriers or who file complaints, etc., etc. And if snippers are 
to have these protections and the use of the carriers antitrust immunity is to be 
monitored and controlled, it is wise to have a specialized government agency— inde- 
pendent of the political pressures likely to be employed oy the carriers and their 
cartels — to accomplish the task. 

Fundamental to the American economic system, no industry is granted antitrust 
immunity without effective government oversight to ensure that monopoly power is 
not abused. The so called "compromise" embomed in S. 1356 — whidi contmues anti- 
trust immunity without effective government oversi^t — ^is not a compromise at alL 
It is an abandonment of this fundamental American principle and is tne legislation's 
fatal flaw. 

Proponents of S. 1356 have failed to explain why the United States should aban- 
don fundamental American economic principles and how abandonment of these prin- 
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ciples would enhance competition without ui\ju8t discrimination. Our collective expe- 
rience as shippers' associations demonstrates that the proposed legislation would 
fail in this regard and would have the perverse effect or increasing discrimination 
against small- and medium-sized shippers. The legislation would eliminate the 
transparency whidi has been the cornerstone of our associations' ability to ensure 
that our members receive non-discriminatoiy rates. Even with this transparen(y, 
discrimination has been a problem under the current system, as was documented 
in testimony before the Advisoiy Conunission on Conferences in Ocean Shipping and 
the FMCs Section 20 Fact Finding Investigation. Why should anyone believe this 
discrimination would disappear throu^ secret deals among carriers and large ship- 
pers? 

The proposed legislation also abandons the principle of non-discrimination em- 
bodied m section 8(c) of the Shipping Act — ^the "similarly situated shipper^ provi- 
sion. Under this provision, any shipper able to satisfy the essential terms of a serv- 
ice contract is entitled to ship under those terms. This does not mean there is no 
discrimination. It means there is no ui^just discrimination. Shippers with large vol- 
umes of cargo and customized service requirements can satisfy their particular 
needs throu^ contracts whidi provide lower rates or special services. What the 
similaiiy situated shipper provision says is that a competitor with the same volume 
of caigo and the same service needs cannot be denied those rates and services. 

The elimination of these and otiber safeguards will harm American exporters and 
importers, especially the small- and mecuum-sized shippers that are members of 
uppers' associations. Why do we believe this? It is really quite simple. This bill 
^arantees that the real maiketplace in ocean shipping will be completely conAden- 
tial shipping contracts to which no regulatory or legal constraints will apply. (If you 
think tnis conclusion is stated too broadly, please read section 106(aX2) of S. 1356, 
which provides (in new section 8(bX2) of the Shipping Act) that: "A party to an 
ocean transportation contract . . . shaU have no dut^ in connection with services 
provided under the contract other than the duties specified by the terms of the con- 
tract.'O Thus, the carriers will use these contracts to reward favored shippers and 
gouge disfavored shippers. Most carriers in the UJS. trades are foreign, many with 
close ties to their governments and their own countries' leading exporters and im- 
porters. They will almost certainly favor their own countiymen and disfavor their 
countiymen's American competitors. The inevitable result? American exporters and 
importers will be injured in the international maiketplace. 

These injuries will fall disproportionately on small- and medium-size shippers. 
Why? Because, in the new marketplace that will be created by this bill, carriers and 
conferences will engajge in cutthroat competition to lode up the business of migor 
shippers. They will do this by offering those shippers row bottom transportation 
rates. To make up for these reductions, small- ana medium-size shippers will find 
themselves being charged hi^er and lusher rates — and suffering increasingly dis- 
parate transportation cnaiges than their larger and/or foreign, competitors. 

Remember that ocean carriers — ^like railroads— operate with cost structures in 
which ^ort-run marginal costs are substantially below average total costs. Thus, 
in competitive situations (whidi will exist in the case of very laige shippers) prices 
can be set well below average total costs and still be greater than short run mar- 
^nal costs and, therefore, logically iustified. In the lonff run, however, total costs- 
including return on capital — ^must oe covered. Obviously, the easiest place for car- 
riers to cnai:ge rates in excess of total average costs is in situations where they have 
monopolies or dominant bar^ining power. Thanks to the antitrust immunity pre- 
served and enhanced by this bill, ocean carriers will still have excess economic 
power to bring to bear on small- and medium-size shippers. As the Alexander Com- 
mittee so cleariy pointed out in 1916: The inevitable result is a gradual monopoliza- 
tion of the trade m given commodities by more powerful shippers." 

As indicated by our testimony and the testimony of others representing ports, 
labor, and other segments of the ocean shipping community, S. 1356 is not consen- 
sus legislation. Indeed, the long history of congressional and public debate on ocean 
shipping shows there is not, and has never been, consensus for the radical changes 
envisioned in the legislation. 

Since enactment of the Shipping Act of 1984, extensive oongressionally mandated 
reviews of the operations of the ocean transportation industiy, first by the FMC in 
its Section 18 Stady and later by Uie Advisoiy Commission on Conferences in Ocean 
Shipping, show migor disagreements among carriers, shippers, shippers assoda- 
tions, and shipper mtermecuaries on such key issues as whether tanrfs should be 
filed publicly and whether the essential terms of service contracts should be avail- 
able to the public. 

The FMCs Section 18 Advisoiy Committee process created representative Study 
Groups of all segments of the ocean carrier industiy: ocean carriers, conferences. 
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shippers, shippers' associations, ports, ocean irei^t forwarders, NVOCC^ among 
others. The Commission conducted numerous statistical survcr^ on the opinions ot 
eadi segment of the industiy on sudi topics as whether tariff filing shoula be elimi- 
nated or whether service contracts should be confidential. As indicated in the FMCs 
resulting 697 page study, none of these surveys ever revealed an industry-wide con- 
sensus lor the radical dianges contained in the S. 1356. 

Similarly, the 18-member Advisoiy Conmiission on Conferences in Ocean Ship- 
ping, consisting of members of most users and providers of ocean common carrier 
services plus Members of Consress and diaired by the Secretary of Transpertation, 
engaged m a 1 year study of the same issues now before Congress. It held hearings 
in a number of cities; conducted interviews with all segments of the industry; com- 
missioned economic studies. In 1992, it issued an over 250 page report. The conclu- 
sions of the ACCOS Report are perhaps best summarized by the Statement of Com- 
missioner James J. O'Brien, Port Director of the Port Everglades Authority in Fort 
Lauderdale, Florida: 

The Commission, made up of Members of Con^ss and experts from dif- 
ferent sectors of the maritime industiy and shippers, has been unable to 
reach unanimous agreement on specuic recommendations regarding the 
Shipping Act of 1984. This is in my opinion because the Shippmg Act rep- 
resentea a carefully crafted compromise that left noparty completely satis- 
fied. It is generally working as Congress intended. Tne arguments made in 
favor of change before the Advisory Commission have been essentially the 
same arguments made before Congress during its deliberations on the Act, 
with certain industry sectors continuing to seek an improved position while 
others support maintaining the "status quo." In my opinion, the record de- 
veloped by this Advisory Commission clearly shows that the compromise 
forged resulting in the Shipping Act of 1984 did not provide any impacted 
group with an unfair advantage or disadvantage and should not be dis- 
turbed. 

Simply put, {proponents of the Ocean Shipping Reform Act of 1995 are advancing 
the same positions that Congress rejected 12 years ago. Since enactment of the 
Shipping Act of 1984, there has been two comprehensive studies, by the FMC and 
a Innesiaential Commission. Neither resulted in a consensus among all those who 
would be affected for the radical changes contained in S. 1356. Wile the proponents 
of this bill claim that times have changed, thev fail to address how the changes they 
seek will not result in the harm, documentea time and again, which clearly would 
occur if rate transparency and common carriage were eliminated from U.S. regula- 
tion of the international ocean shipping industry. 

Tellingly, even supporters of this legislation have voiced opposition to the radical 
changes envisioned m this legislation. Just 1 year ago, the Ocean Common Carrier 
Coalition, including the carriers now supporting S. 1356, voiced continued support 
for the Shipping Act of 1984, pointing out that by encouraging competition and pun- 
ishing anticompetitive behavior, the Act's regulatory and statutory system, wnich 
supplants the antitrust laws, has resulted in the most open and pro-competitive 
shipping in the world. The carriers also supported anti-discrimination provisions of 
the 1984 Act which would be abolished under S. 1356, including tariff filing and pro- 
hibitions against private rebates, designed to prevent carriers from discriminating 
against certain shippers, stating, 'i^hese common carrier principles help ensure that 
the approximately 85 percent of shippers that are small businesses are treated 
fairljjr.^ 

Given the manifest deficiencies of S. 1356, the Coalition is deeply disturbed that 
the House Transportation and Infrastructure Committee passed its counterpart, 
H.R. 2149, less than 1 week after it was introduced, with no hearings, no witnesses 
and no changes allowed. Last week the bill passed the the full House as part of the 
budget reconciliation padcage, without debate, without independent consideration, 
and without an independent vote on its provisions. If ever there was legislation that 
is both viiginal and soiled at the same time, this is it. We appreciate that in con- 
trast to the House, the Senate Commerce Committee is undertaking this examina- 
tion of S. 1356 and its impact. 

Our Coalition does not object to enhanced competition. We strongly support it. 
However, as long as antitrust immunity for carriers continues, competition can be 
enhanced only within the context of Government oversi^t. For this reason, the Coa- 
lition stronc^y supports the direction of H.R. 1081, introduced earlier this year by 
Congressman Oberstar. H.R. 1081 would enhance competition within the existing 
regulatory framework, first, by creating a right of independent action on service con- 
tracts, and second, by shortening theperiocf for giving notice of independent action 
from the current 10 days to 2 days. The right of independent action on service con- 
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tracts is particular^ important, as it would allow the tyjfes of global partnerslups 
which the large shippers need and deserve, while preserving the fundamental prm- 
cipals of nonoiscrimmation essential to small- and medium-sized shippers. More- 
over, there is consensus on this concept among all shippers and even among most 
carriers, which recognize that some reform of the current system is needed. 

The Ob^rstar bill would retain a downsized FMC, recognizing that while steps 
must be taken to have smaller government, they must be done consistent with pub- 
lic policy needs. Tlie Coalition concurs in tnis principle, althou^ we recognize that 
the FMC is not the only effective government entity which mi^^t perform these pub- 
lic policy functions. The Coalition believes that as an alternative to continued EMC 
operations, functions could be transferred to an independent board within the De- 
partment to Transportation, as has been proposed by Senator Exon with respect to 
the remaining fiinctions of the ICC. 

Finally, the Coalition recognizes that fiirther reforms may be useful or necessary 
as the commercial realities of ocean transportation change. We believe continued ex- 
ploration of additional reform is desirable. However, any additional reform must be 
consistent with the principles of enhanced competition and no unjust discrimination. 
We recommend that following enactment of leraslation along the Oberstar approach, 
its impact should be examined on an ongoing oasis to determine what, if any, addi- 
tional reforms are appropriate. 

The Coalition thanks the Committee for this opportunity to set forth its views on 
this complex and important industry and for the Committee's interest in fully ex- 
ploring the ramifications of ocean transportation reform on all interested parties. 

SmppEBs* Association Coalition on the Ocean Shipping Reform Act of 1995 

1995 American Import Shippers Association, Inc.; American Institute for Shippers' 
Associations, Inc.; Empire State Shippers Association Fashion Accessories Shippers 
Association, Inc.; Jewelers lapping Association nationwide Shippers Cooperative 
Association, Inc.; North American Snippers Association, Inc Nu-Trans Cooperative, 
Ltd.; Streamline Shippers Association, Inc.; Tov Shippers Association, Inc.; Wine 
and Spirits Shippers Association, Inc.; WOSCA Shippers Cooperative 

For fiirther information, please contact one of the following: 
Andrew Danas Grove, Jaskiewicz, Gilliam & Coibert, 1730 M Street, N.W., Suite 

501, Washington, DC 20036, (202) 296-2900 phone, (202) 296-1370 fax 
Martin J. Lewm, Aitken, Lrvin & Lewin, 1709 N Steet, N.W., Washington, DC 

20036, (202) 331-8045 phone, (202) 331-^191 fax 
Ronald Piatt, McDermott, Will & Emoiy, 1200 18th Street, 8th floor, Washmgton, 

DC 20036 
David Street, Galland, Kharasch, Morse & Garfinkle, Canal Square, 1054 Thirty 

First Street, N.W., Washington, DC 20007, (202) 342-5200 phone, (202) 342-5219 

fax 

Mr. GIOVANETTI. With the chairman's permission, may I also re- 
quest the record be held open for submission of some additional 
comments? 

The Chairman. Yes. We do, and we sometimes summarize those 
for printing costs, but they will be put in the record. You will be 
able to agree with what goes in. 

[The information referred to follows:] 

7Ae Shippers' Association Coalition on the Ocean Shipping Reform Act 

February is, ims 
Honorable Larry Prbssler 

Chairman, Senate Committee on Commerce, Science, and Transportation, United 
States Senate, Washington, D,C. 20510-6125 

Re: Your letter of December 21, 1995 on the Ocean Shipping Reform Act of 1995 

Dear Senator Presslbr: On behalf of the Shippers' Association Coalition on the 
Ocean Shipping Reform Act, please accept my apologies for this delayed repl^ to 
your letter of December 21, 1995, which was caused by a combination of the holiday 
season; overseas travel; and the *Blizzard of 1996." I would also like to convey both 
the Coalition's and my personal appreciation of your solicitation of the views of the 
Coalition members and the thousands of small and medium-sized shippers we rep- 
resent on proposed changes to the Shipping Act of 1984. 

As I testified at the Committee's November 1, 1995 hearing, and as representa- 
tives of the Coalition have subsequently conveyed to Mr. Jim Sartucci and other 
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members of the Committee's staffs, the Shipoers' Association Coalition supports 
changes to the Shipping Act of 1984 that would increase commercial flexibility in 
international shippmg. 

However, we are very concerned that the radical changes contained in the pro- 
posed Ocean Shipping Keform Act would only beneflt large multinational corpora- 
tions, while inflicting severe harm on small and medium-sized shippers, carriers, 
ports, and the competitive position of the United States economy in international 
trade. It is our position that a few key changes in the Shipping Act of 1984— reduc- 
ing the notice period for independent action on tariff rates from ten days to two days 
and introdudnff a mandator ri^t of independent service contracts for conference 
members — would substantiaUy increase competition within the current regulatoiy 
scheme without undermining the safep^ards contained in current law. We submit 
that these changes would go far to satisfy most of the major arguments being made 
by the larae multinational members of the National Industrial Transportation 
League (NITL) for the radical changes contained in the proposed Ocean Shipping 
Reform Act, without imposing on the rest of the international shipping community 
and the UJS. economy the delects contained in that proposed legislation. 

The Shippers' Association Coalition is very concerned that absent some form of 
contract and tariff rate transparency in international ocean shipping, it will be im- 
possible to police the industry for competitive abuses or for violations of the law. 
While we are particularly concerned about the ability to enforce specific anti- 
discrimination laws in ocean shipping, we believe that the absence of contract and 
tariff rate transparency could also arcumvent enforcement of other UJS. laws, for 
example, both Customs and Internal Revenue Code provisions, since a secret ocean 
shipping rate or rebate could easily be manipulated bv some shippers to hide the 
true cost of imported goods or even the real amount of corporate income subject to 
UJS. taxation. 

Again, we appreciate your consideration of our views on this proposed legislation. 

Smcerely yours, 

Geoffrey N. Giovanetti, On behalf of the Shippers' Association, Coalition on the 
Ocean Shipping Reform Act 

cc: Memoers, Senate Commerce Committee 

The Chairman. Mr. William Mclnemey, president, American 
International Freight Association. 

STATEMENT OF WILLIAM McINERNEY, PRESIDENT, AMERICAN 
INTERNATIONAL FREIGHT ASSOCIATION 

Mr. McInerney. Good morning, Mr. Chairman. My name is Bill 
Mclnemey. I am the CEO of Phoenix International Freight Serv- 
ices, Limited, and president of AIFA, the American International 
Freight Association. I am here this morning on behalf of both my 
company and all the other hundreds of freidit companies in our 
tradfe association, to offer my strong support tor the 1995 Maritime 
Reform bill which you introduced. I believe this bill will be good for 
every segment of the ocean trade business, from our customers — 
the shippers, to our vendors — the carriers, to ourselves — ^the for- 
warders. I will let the ocean freight carriers explain for themselves 
how the bill will benefit them, but I would like to touch on why 
it will be good for shippers and freight forwarders. 

First, I should point out that our customer base is made up en- 
tirely of small- to medium-sized international shippers. Because 
the air freight industry has been deregulated for almost 15 years, 
we are in a position to use our volume buying power with the air- 
lines to offer hig^hr competitive contract rates to our air freight 
customers. Many of these same air freight shippers also have occa- 
sional ocean freight containers, but in that instance there is noth- 
injg we can do to help them. These small shippers can negotiate 
with no one. They must accept whatever rates are given to diem 
by the conference, and the conference is in a position to make sure 
that these shippers do not get any rate other than the approved 
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rate because of the law requiring that all tariffs and service con- 
tracts be publicly filed with the Federal Maritime Commission. 

Under the new scenario created Iqr the Maritime Reform Act, my 
company will be in a position to use its volume buying power to ne- 
gotiate a confidential service contract with a specific carrier of our 
own choosing. We will then be able to resell these highly competi- 
tive rates to our shipper customers, just like we have done for 
years in air fi^i^^t. lliis opens a new market for us as a 
consolidator, and will allow us to save a lot of money for our small 
shipper customers. Make no mistake about it, the small shippers 
will DO the biggest winners fit)m this deregulation, just like they 
were on the air fi^i^^t and on the trucking side. 

The deregulation will be enormously beneficial to us as a fi'eight 
forwarder Mcause it will reduce our costs. We currently spend over 
$200,000 per year to file our tariffs at the FMC, which are of no 
benefit to anyone. If our customers want to know our rates, they 
call us and ask us. lliey do not call the FMC in Washington for 
this purpose. In addition to eliminating the expensive tariff filing, 
we are also relieved of the fear of being fined for clerical oversights 
which put us in violation of complex F^C regulations. I would like 
to cite a real-life example of something which happened to me in 
just the past month. 

A few weeks ago, the FMC became aware of a clerical error in 
the way our tariff was tided. Our correct name is Phoenix Inter- 
national Freight Services, Ltd. But somehow our name was reg- 
istered as Phoenix International Freight Services, Inc. Instead of 
simplv allowing us to substitute three letters and correct this obvi- 
ous Clerical error, we were told over and over again, up to a hidi 
management level, that we would have to refile our entire tariff, 
9,651 items, at a cost of over $29,000. It was only after my leml 
counsel intervened and found one manacier in the Agency who 
would use common sense that they backed down, and we are con- 
vinced that their knowledge of my presence at this meeting this 
morning had something to do with that reversal. But it was a 
fiighteninR e2q>erience which I shall not forget 

From a Dusiness point of view, I see no mfference between inter- 
national air fi'eig^t forwarding toid international ocean fi'eight for- 
warding. If one industry can thrive and meet its customer needs 
without regulation, why cannot the other one do it? Thank you. 

[The prepared statement of Mr. Mclnemey follows:] 

Pbbparbd Statbicbnt of Bill McInbrney 

Mr. Chainnan, my name is Bill Mdnerney. I am the CEO of Phoenix Inter- 
national Frei^t Seivioes, Ltd., baaed in subariMui Chicago. I am also president of 
the American International Frdcdit Association, a trade association for frei^t for- 
warders, based in Washington, DC. 

Phoenix International is a medium sized, inivatdy owned fiei^t forwarder and 
nonvessel-operating common carrier (*NV()CcD enniged in eveiy aspect of inter- 
national cargo transportation. That means we do both air and ocean export forward- 
ing and consolidation. It means we do air and ocean inqport forwarding and consoli- 
dation. It means we are a U.S. customhouse broker. Our customers are eveiy type 
of UJS. business engaged in importing or esoKnting. We have 13 offices in the USA 
from Los Angeles to New York and many places in between. We have seven of our 
own offices in Aria and agents worldwide. We have been in business 16 vears. 

I am also one of the founding members of the American International Freight As- 
sociation (called *AIFA") and was elected its preadent in 1995. AIFA is the U.S. 
representative trade association of FIATA, wfaidi is the umbrella organization of 
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trade associations worldwide representing the frei|^t forwarding industiy. AIFA is 
one of several trade associations in the United States who wow with various seg- 
ments of the frei^t forwarding industiy. 

The sinffle most powerful motive I and a handful of other frei^t forwarders had 
when we founded AIFA in 1990 was our frustration with the existing system of reg- 
ulation over the UJS. ocean frei^t forwarding industry. Many of use operated air 
and ocean divisions side by side under the same roof. We went throu^ aur deregula- 
tion in the early 1980*8 and after the initial period of uncertainty, we found that 
the system worked quite well. 

Most of our customers who give us air frei^t also give us ocean frei^t. When 
they ffve us an airfreight shipment it is a simple, quick and economical transaction. 
Airfreight is ferociously competitive and most shippers shop. So we generally tiy to 
make our quotes sharp. If tne shipper accepts our offer, we accept the frei^t and 
get it on an airplane. 

That same snipper can give us the exact same consi^^nment going to the exact 
same overseas customer as ocean freight and the story is different. First of ell, to 
act as the shipper's agent in arranging export transportation, we have to have a li- 
cense issued to us by the Federal Maritime Commission before we can even offer 
our services. No such licenses are required to offer airfreight services (or just about 
any other service I can think oO. 

Then the biggest folly of all begins. To issue our own bill of lading, even though 
the ocean freight business is also fiercely competitive and rates are not controlled, 
our rates must be publicly filed at the FMC before the shipment can move. It means 
after we have come to agreement on a rate with the customer, we must get the rate 
nied with the FMC beiore the shipment can move. This must be done virtually 
every time we £[et a new customer; or an old customer ships a new product; or an 
old customer ships an old product to a new destination. As of mid-October my com- 
pany had 9,651 items in its tariff. Every week hundreds are added and deleted. 

We estimate it costs us over $200,000 per year to maintain our tariff and we can 
state with 100 percent certainty that not a single Phoenix customer in 16 years has 
ever called the FMC to inquire about one of our rates. Our tariff is only one of over 
4,000 tariffs on fQe at the FMC and I bet eveiy other NVOCC with a tariff on fQe 
could make the same claim. The phones at the FMC simply never ring with these 
inquiries, yet that is the supposed purpose of public rate filing. 

But the wasted expense of tarifr flung is not our only complaint with the FMC. 
They have statutory power to fme us thousands of dollars per day for any violation 
they find in our record keeping. They can send their auditors into any of our oflices 
at any moment and demand mat we open our Hies to them. They have the power 
to put almost eveiy freight company in the country out of business because their 
regulations are many ana their powers are frightening. 

Within the past 2 weeks a typographical error was found on the title page of our 
tariff. (Our name was entered as Phoenix International Freight Services, Inc., in- 
stead of litd.). This error has been there for many years. Instead of simply changing 
the three letter typographical error, the FMC staff demanded that we renle our en- 
tire tariff (we have three of them). This would have cost us over $29,000. They 
backed down on this only after our legal counsel went to one of their senior man- 
agers to complain. I believe they finally relented in part because they learned I 
would be testifying at this hearing today, and that this could be a topic of discus- 
sion. 

The people who work in this agency bave not the sli^^test idea how hard we have 
to work to earn $29,000. In fact the people who work in the agency from the com- 
missioners on down to the lowest bureaucrat have no idea how we even make our 
money. I have invited many of them to come see our operation in Chicago in order 
to show them how their regulations impact us. Several of them came, but it was 
apparent that they did not know, and did not want to know, because it would have 
made them feel useless. 

I am not fond of the IRS but I realize the common welfare requires a revenue 
agency with strong enforcement powers. That cannot be said for the FMC. Virtually 
eveiy regulation they impose on frei^t companies does nothing to make the indus- 
try stronger or more professional, nor do those regulations enhance the value of 
sendees we offer our customers. But violation of any of the regulations carries pen- 
alties right up to forfeiture of our license to do business. 

Attached is a clipping from last week's Journal of Commerce quoting a speech 
made by Helen Bentley in Amsterdam. She has been runninff around tne oountiy 
and the worid telling eveiybody it will be a disaster for small snippers if the deregu- 
lation bill passes and tariff fiung is eliminated. Unfortunately, many people think 
that as a former chairwoman of the FMC she is a qualified expert to whom they 
should listen. In fact, nothing could be further from the truth. If she had ever 
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woriced for a business wfaidi was required to file tariffs, she might offer some in- 
sist. But her FMC experieiioe plays in the opposite direction. She is also absolutely 
vrrong when she says confidential service contracting will be detrimental to smaU 
shippers. Ttaa mi^t be true if carriers and shippera were the only players in the 
arena. But she is ignoring the role of the finei^t forwarder and NVOCCs. If they 
are fiiee to neptiate confidaitial service contracts with specific carriers and not be 
subjected to discrimination by the cartels, they will be able to use tlieir volume buy- 
ing power to negotiate con^ietitive finei|^ rates. They can then turn around and re- 
contract with smaller eiqnrters and pass along a portion of their lower buying rates. 
It is impossible to do this under the present aystem because with public tariir filing 
and public contracts, the cartels are able to ensure that NVOCCs as a class of ship- 
per are discriminated against and will never be able to compete against them. Small 
shippers are our main customers. The diange I proposed in the legislation intro- 
duced in the Senate by you, Blr. Chairman, and wnicn passed the House last week, 
will be good for both the smaU shippers— America's exporters — and the frei|^t for- 
warders who serve them. 

attachment 
Bbntley: Derbgulation Will Mean Chaos, Uabu to Small Shippers 

Qhtam Uw Journal of CammarM StafD 

AMSTERDAM, Netheriands— A former Congresswoman and longtime advocate of 
the UJS. maritime industry warned Europeans on Tuesday that proposals in Con- 
gress to deregulate the industry would lead to diaos. 

Addressmg the Intermodal 1995 conference here, Helen Delidi Bentley, now woric- 
ing as an industry consultant, predicted that smaU shippers could suuer the most 
from the planned reforms. Tlie removal of tariff'-filing retirements and the ability 
to negotiate confidential contracts may tempt carriers to impose higher frei^t rates 
on their less-influential customers. Bis. Bentley said. 

'Small shippers will lose out," she warned. 

Deregulation also is likely to accelerate the move toward a concentration of liner- 
shipping services that, in turn, will reduce the number of UJS. ports at which they 
will call. Bis. Bentley said. 'Riis could lead to serious dodLside congestion, with the 
smaller number of terminals unable to handle the increased trafiic flows, she added. 

But Henrik Baascfa, secretary genered of the European Shippers' Councils, dis- 
missed what he called the sudden concern for the livelihoods of smaller shippers. 
No such sympathy was expressed when the trans-Atlantic carriers, in drawing up 
the Trans-Atlantic Agreement, imposed minimum volumes for service contracts, he 
said Tuesday. 

The CHAlRBiAN. niank you very much. 

Next we shall hear from Peter Powell, president, National Cus- 
toms Brokers and Forwarders Association. 

STATEMENT OF PETER POWELL, SR^ PRESIDENT, NATIONAL 
CUSTOMS BROKERS AND FORWARDERS ASSOCIATION 

Mr. Powell. Good morning. Chairman Pressler and members of 
the committee. Mv name is Peter Powell of C.H. Powell Company, 
Peabody, MA, and I am chairman of the National Customs Brokers 
and Forwarders Association of America Forwarding Committee. It 
is an honor for me to appear before you today to present our views 
on S. 1356, the Ocean Shipping Reform Act of 1995. 

The NCBFAA is the association that has long represented the in- 
terests of the ocean forwarcUng industry. Together with our local 
affiliates, we represent approximately 1000 companies that are 
U.S.-based licensed freii^t forwarders. 

Many of our members have in addition become non-vessel-operat- 
ing common carriers referred to as NVOCCs. In order to better 
serve our clients, the closeness of the forwarder and the NVOCC 
is mandatory. As one of the m^jor spokespersons for the smaller- 
and medium-sized experter and importer, the NCBFAA wishes that 
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it could wholeheartedly endorse the remaining portions of the 
pending ocean shipping reform legislation. 

Certainly, we have no quarrel with the concept of confidential 
service contracts if reviewable by an independent agency, no quar- 
rel with eliminating tariff filings or streamlining the raspatory 
process. However, the policy that was embodied by the amended 
Act still states that Congress intends to establish a nondiscrim- 
inatory regulatory process for the common carriage of goods by 
water in the foreign commerce of the United States. 

Parenthetically, in supporting common carriage, we do not be- 
lieve it is mandatonr that published tariffs be maintained, as this 
is not necessarily uie case. Instead, given the enormous market 
share and power of the conferences where they typically have con- 
trol of between 80 to 100 percent of the capacity in international 
trade, we simply believe that they must be obligated to accept 
cargo offered from all shippers on any reasonable basis. 

To summarize our position, the NCBFAA supports the objective 
of deregulation, and many of the specific provisions of S. 1356, such 
as merging the concept of ocean freight forwarders and non-vessel- 
operating common carriers. NCBFAA has absolutely no quarrel 
with the concept of confidential service contracts, eliminating pub- 
lic tariff filings, or streamlining the regulatory process. 

NCBFAA does object to the elimination of common carriage by 
the bill. Carriers must be obligated to accept cargo from all ship- 
pers on any reasonable request, must undertake to treat all ship- 
pers equitably, and must not unduly discriminate against any ship- 
pers. It is the carrier's ability to establish anticompetitive criteria 
for accepting cargo from small shippers and intermediaries or to 
avoid liability for damaged cargo that concerns NCBFAA about the 
loss of common carriage. 

This bill, by retaining antitrust immunity, will greatly enhance 
the power of conferences. There will be no accountabilitv to the 
antitrust laws or judicial or regulatory oversight. Deferred rebates 
that tie up cargo and collectively established adhesion contracts 
will now be legal. There is no venue, except an already overbur- 
dened Department of Transportation to redress grievances against 
the conferences. 

Conferences are not precluded from unfair discrimination. To the 
contrary. Section 107 of the bill, for example, specifically permits 
carriers to subject forwarders, ports, and shippers to unreasonable 
discrimination in anv contract carriage relationship. In fact, the bill 
permits a loophole through all the rather extensive forwarder com- 
pensation protections simply by allowing the carriers to restrict re- 
muneration under the terms of a collectively negotiated contract 
provision. 

The nub of the problem is that small- and medium-sized ship- 
pers, together with forwarders, NVOCC's, and shipper associations, 
will not have the leverage to negotiate evenly with the conferences. 
The large shipper will make the best deals, the carriers will insist 
on a greater return, and nothing will be left to benefit the rel- 
atively smaller entities. NCBFAA believes that S. 1356 must un- 
dergo considerable modifications to protect small shippers and 
intermediaries from collective and imfair discrimination. 
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In conclusion, Mr. Chairman, it would be a mistake for the com- 
mittee to overlook the legitimate needs of the smaller- and me- 
dium-sized shipper, as weU as the intermediary industries serving 
them bv adopting the Sea-Land/NTT League compromise at face 
value. We urge you instead, let us woik witli you in a way that will 
provide meaningful reform and a competitive marketplace for all 
members of the shipping community. Thank you, Mr. Cnairman. 

[The prepared statement of Mr. Powell follows:] 

Pbbpared Statbiibnt of Pbtbr H. Powell, Sr. 

The NCBFAA is the association that has long remesented the interests of the 
ocean forwarding industry. Together with our locid affiliates, we represent approxi- 
mately 1000 con^Mimes that are U.S.-based, licensed finei^t forwarders. Many of 
our members have, in addition, become non-vessel operating common carriers 
CNVOCCs") in order to better serve their shipper customers. In view of the closely 
related nature of these services, we Miy support the concept, embodied in section 
102 of H.R. 2149/S. 1356, that meiges the two types of entities into a single "ocean 
frei^t forwarder.* 

Ab one of the maior spokesmen for the smaller and medium-sized exporter and 
importer, the NCBFAA wishes it could whole-hearted^ endorse the remaining por- 
tions of the pending ocean shipping reform legislation. Certainly, we have no quar- 
rel with the concept of confidentiaT service contracts, of eliminating tariff filings or 
streamlining the regulatoiy process. Unfortunatebr, both the House version of this 
legislation which is embooied in H.R. 2149, and S. 1356 recently introduced by 
Chairman Lany Pressler, would create a structure that only a few interested par- 
ties would embraoeifthey^understood the real implications of the legislation. 

Tliese proposals do not deregulate anything. To the oontraiy, they only create a 
stronger system of antitrust immunity for ocean carriers that protects them, regard- 
less of maraet share or power, from any rE^ulatoiy or judicial scrutiny, while elimi- 
nating any concept of the non-discriminatoiy common carriage on which our nation's 
ocean commerce was grounded. Yet, the polky embodied by the amended Act still 
states that Congress intends to establish a non-discriminatoiy regulatory process for 
the common carriage of goods by water in the foreign commerce of^tne United 
States . . . 46 UJSX;.S 1701(1). 

Nothing could be furdier finom the truth. 

While up service is given to r^ainin^ the concept of common carriage, even the 
most ardent supporters of this legislation must concede that this will exclusively 
create a system of contract carriage and that there will be little or no common car- 
riage. Certaiidy, that is the nosition that the major proponents of this legislation — 
Sea-Land and mT League— nave been advocating. Indeed, even a commenter, sup- 
posedly speaking on benalf of European shippers in favor of the legislation, takes 



the position that the system of common carriage existing in the Umted States has 
no "economic validly and it is not in the pubuc interest. See the comments of Ge- 
rard Veihaar in American Shipper, November 1995, at 26. 

While we disagree with Blr. v eihaar's primary position that the loss of common 
carriage is immaterial to smaU and medium-siied shippers, we note that he has at 
least recognized what this l^islation will do — end our system of common carriage. 

Parenthetically, in supperimg common carria^ we do not believe it is mandatory 
that published tariiis be maintained, as this is not necessarily the case. Instead, 
given the enormous market share and power of the conferences, where they typi- 
cally have between 80 percent to 100 percent of the capacity in major international 
trades, we simply believe that th^ must be obligated to accept cargo offered from 
all shippers on any reasonable request, that they undertake to treat all shi{)pers eq- 
uitably and that tn^ not unduly discriminate against any shippers. That is not to 
say that all shifmers must be treated equally, as that has never been the law. Cer- 
tamly, carriers should be permitted to enter into contractual arrangements with 
their shippers, taking inte consideration the traditional bases for differentiaUy pric- 
ing cargo (sudi as volumes, cost of handling, value of cargo, service requirements, 
etc.) But, it is the carriers' abiUty to unduly discrinunate, to establish anticompeti- 
tive criteria for accepting carao ntim smaller shippers and the intermediaries that 
serve them, or to avoid liabinty for having damaged the cargo entrusted to them 
that should concern those supporting the end of common carriage. 

When I submitted testimony on the sulnect of ocean shipping reform in February 
of this year to the House Gomndttee on Transportation and mfrastructure, I had 
in mind the issues raised by the original proposal drafted by the NTT League. That 
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lepslative initiative would have essentially ended antitrust immunity for carriers, 
eluninated tariff filing and abolished the Federal Maritime Clommission. With that 
in mind, I agreed with the need to nmintain rigid oversi^t over the conference sys- 
tem to elinunate abuse, to the extent that antitrust immuni^ continued to exist. 
I also stated that common carriage should be maintained, but tnat there was no rea- 
son to extend the protections of common carriage to those specific shippers or 
classes of traffic for whom common carriage appeiired to provide few benefits (for 
example, chemical shippers and manufacturers of new automobiles). 

Insofar as the forwarder industry is concerned, I noted that it was important to 
establish a system that ended the discriminatory treatment of forwarders, and to 
ensure that forwarders are licensed and certified by appropriate accreditation bod- 
ies. In addition, I asked that the carriers not be jjenmttea to collectively act in a 
way to deprive forwarders of reasonable compensation for the services they provide. 
All of these requests were made before the now famous coinpromise that MT League 
entered into with Sea-Land, which ultimately has led to Hm. 2149 and S. 1356. 

A review of tiie pending legislation reveals that, in exchange for giving MT 
League and Sea-Land what they want, the worst of all possible worlds may be vis- 
ited upon the forwarder industiy and the companies we serve — again, the small- 
and medium-sized shipper and receiver of ocean freij^t. While it is true that a com- 
promise by definition always means that neither side can have everything it wants, 
it is also true that flawed legislation is worse that no legislation at all. Stated dif- 
ferently, it is wrong to enad; legislation only because two parties get what they 
want, while eveiyone else is forced to hope that the result will not be as bad as 



_et's look at the most significant of the problems created by the present wording 
of S. 1356. First, on the antitrust side, while this legislation is billed as a deregula- 
tion measure, the carrier conferences are given ennanced immunity from any ac- 
countability to the antitrust laws or judicial or regulatoiy oversight. For example, 
deferred reoates — which are classic anti-competitive tying devices that have been il- 
legal since 1916 and were expressly prohibited by the 1916 and 1984 Shipping 
Acts — wiU now become legal and the rule. If uppers wish to have favorable con- 
tracts, they will be recjuired to tie their traffic to a conference in such a way as to 
eliminate uieir competitive choices. 

With their enhanced powers, the conferences will be able to compel the use of ad- 
hesion contracts in their form bills of lading and thereby recpiire shippers to give 
up protections they now ex^oy. For example, these bills of lading might require the 
settlement of disputes by way of arbitration in some foreign country, and such col- 
lectively established adhesion contracts would be both lawful and binding under 
principles recently enunciated by the Supreme Court. Similarly, these adhesion con- 
tracts might arbitrarily limit a shipper^s ability to seek damages to the cargo being 
shipped. Nonetheless, in absence of any meamngftil restraint on the power of these 
conferences, those clauses would be lawful, enforceable and non-appealable. 

A related problem that arises out of this virtually unrestrainea power of the con- 
ferences pertains to the mechanism for challenging any anti-competitive abuses that 
a conference or combination of carriers might practice. At present, no shipper or for- 
warder has standing to chaUenge the continued antitrust immunity of^ any con- 
ference agreement, regardless of whedler a conference has a total monopoly on sen^- 
ice available in any trade, whether there has been an unreasonable reauction in 
transportation service or whether there has been an unreasonable increase in trans- 
portation cost. Instead, that power would lie exclusively with the Department of 
Transportation. We believe that private parties should also be authorized to chal- 
lenge these conference agreements in the Federal courts, especially since the De- 
partment of Transportation may have insuflicient resources to protect these often 
fragile interests. In other words, forwarders, shippers and other aggrieved parties 
should be permitted to seek redress in the appropriate Federal or State courts, rath- 
er than simply seeking action from an already overburden Department of Transpor- 
tation. In this way. the remedies contemplated by new sections 18(aX3) and 8(bX3) 
should be extended to permit other disputes to oe resolved in the courts as well. 

We had asked that the conferences be precluded from unfairly discriminating 
against traffic being tendered by forwarders, NVOCCs and shipper associations. 
While this has been the law for almost 85 years {see, e^., I.C.C. v. Delaware, Lacka- 
wanna & Western Railroad, 220 U.S. 235 (1911)), this principle has been more hon- 
ored in the breach than the observance in recent years. Accordingly, with the threat 
of a stronger conference system, the NCBFAA has been seeking protection against 
the discriminatory conduct of the conferences. Unfortunately, other than for the 
statement of policy that would continue to exist in the introduction to the Shipping 
Act, the prohibition against unreasonable discrimination is essentially written out 
of the legislation. For example, as is evident from section 107 of the bill, the new 
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section 10(bXl) specificall;^ jjeimita carriers to salgect forwarders, ports and ship- 
pers to unreasonable discnminations in any contract carriage relationship. The only 
statutoiy protection against the discriminatoiy action of the carriers is to be found 
in new section 10(cXl)> which is restricted to proscribing boycotts or unreasonable 
refusals to deal That is no protection at all against situations where a group of car- 
riers can drive forwarders out of business simply by appltying an umustly oiscrimi- 
natoiy price to the service being offered. Nor is it protection to the relatively smaller 
shippers who can be expected to pay premium pnces or face having their cargo left 
on the docks during busy shipping seasons. 

This is not a hypotfaeticai problem. Several conferences have already begun as- 
sessing surcharges on shipments that are tendered to them by forwarders and 
NVOCCs. The existing statute makes this unlawful, but the reform legislation actu- 
ally condones this under the guise of deregulatoiy flexibility. Surely there can be 
no justification for legitimizing such practices, especially when there is no free com- 
petitive maiket to protect against price gouging smce the earners have full antitrust 
immunity. 

We note that S. 1356 has adopted a provision making it unlawful for conferences 
or a group of two or more ocean carriers to limit the payment of compensation to 
ocean forwarders to less than 1.25 percent of the aggregate of all rates and charges 
assessed against the caigo on whidn forwarding services are performed. (See section 
114.) Althou^ we preferred that there be no mstinction for this obligation between 
common ancTcontract traffic, the bill limits its applicabiUty to situations where the 
trafiic moves 'Hinder a common sdiedule of transportation rates" provided under sec- 
tion 8(a), or v^at is referred to as common carriage. As there will be little or no 
common carnage if this bill is enacted, forwarders are left to rely upon the provi- 
sions of existing section 10(cX5) if they are to be paid by the carriers for the services 
they provide. &ction 10(c)(5) purports to make it illegal for carriers to collectively 
deny compensation to less than a reasonable amount and accordingly appears to 
guarantee against situations where carriers can lawful^ conspire to avoid pa;^ng 
forwarder compensation. That guarantee will be nullified, however, as new sections 
8(bX2) and (3) would permit the carriers to avoid complying with section l(KcX5) (as 
weU as any other section of the Act). In oUier words, under this bill, carriers can 
collectively decide not to pay any con^iensation to any forwarder doing business in 
that trade simfily by contracting to that effect with a shipper. If the shipper doesn't 
like that deal, it is of no moment. It is the carriers, after all, and only the carriers 
that have the ability to set the terms— unless the snipper is sufficiently large to be 
able to protect itselr. 

This Diings me to the nub of the problem. Tliere is no question but that certain 
shippers have sufiBdent leverage that they can protect themselves. Those shippers 
have enormous volumes of traffic moving to or finom the United States and are often 
involved in the cross-trades as well. Tliey can fend for themselves and can negotiate 
on a relatively equal basis even with a conference that has 80 percent or more of 
the capacity in a given trade. 

That is not the case, however, for the smaU- and medium-sized shipper and is cer- 
tainly not the case with respect to most forwarders. NVCKSCs and shipper associa- 
tions. Yet, it is plain that it is the smaU- and medium-sized shipper that has led 
to the enormous grewth in the UJS. export trade over the past decade. For example, 
according to Department of Commerce figures for 1988 (the last year for which such 
data is publidy available), there were over 130,000 companies engaged in export 
trade, and over 318.000 inqiorters. While the 2,000 leading conqiany exporters 
(ranked by export value) were responsible for the migority of exports, there is obvi- 
ous^ a very substantial number of smaU- and medium-sized companies that are re- 
sponsible for the balance of this essential trade. It is those companies whose voices 
have not been heard in this debate and it is those companies that will be hurt if 
this bill is passed in the raesent form. 

In saying this, the NCBFAA does not wish to be thoufgit of as being opposed to 
deregulation. We can and do support deregulatfen. Tariffs can be eliminated, but 
then so must antitrust immuniW, so that a competitive market can exist for all 
shippers, not just the largest. V^hik we understand that NTT League believes that 
the existence of confidential contracts will permit the members of the conference to 
break ranks and cut indhridual deals, there simply is no empirical data to which 
anyone can point that can make us sanguine about the demise--or. at least, oontain- 
mentp— of anti-competitive conduct by conferences. But, even if these contracts do 
foster some larger degree of independent action, it is more likely that those deals 
will only benefit the largest shippers. Someone dse is going to have to make up the 
difference when the larfer shippers are able to drive down prices or mandate re- 
strictively tailored service requirements. Logic dictates that the difference will be 
made up by the smaller- and medium-sixed shippers, who will simply not have the 
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same options available to them even if they are able to pool traffic in the future 
with the remaining forwarders and shipper associations tnat have not been elimi- 
nated by the carriers. As I mentioned aoove, the conferences have already begun 
imposing discriminatory charges on traffic tendered by non-beneficial owners, and 
there is simply no reason to believe this trend will end. 

Accordingly, the NCBFAA does support deregulation and the goals incorporated 
in S. 1356. However, we are concerned that the elimination of common cairiage, 
coupled with the additional powers that are accruing to the ocean earners under 
this proposal, will lead to even more inefficiencies and anti-competitive abuses by 
antitrust immunized conferences than occur at present. Tariffs are not necessaiy in 
a competitive environment, but S. 1356 provides a competitive market for ocean 
services for only a relativel)r few large shippers. It would oe a mistake for the com^ 
mittee to overlook the legitimate needs or the smaller- and medium-sized shipper, 
as well as the intermediary industiy serving them, by adopting the Sea-Lana^(IT 
League compromise at face value. We urae that you instead let us woik with you 
in a way that will provide meaningful reform and a competitive marketplace for all 
members of the shipping community. 

The Chairman. I would like to ask each of you what do you think 
the effect of this legislation will be on small snippers? Mr. Emmett, 
you may start. 

Mr. Emmett. I guess the best answer I can eive you comes from 
a meeting I had in Oklahoma City about 2 weeks ago. The meeting 
was actually about trucking, and what was the impact going to be 
of intrastate trucking deregulation. At this dinner meeting I was 
just going around the table asking people which mode of transpor- 
tation do you care about the most. There was a small plastics man- 
ufacturer from Shawnee, OK, and the traffic manager. She looked 
at me and said, well really, we care more about ocean transpor- 
tation than we do trucking. I was shocked, because Shawnee, OK, 
is not normally a place that you would tie to ocean, particularly a 
small plastics manufacturer. 

Her concern was that they can negotiate contracts right now 
with all their other carrier partners, but they cannot do that 
through a freight forwarder, or on their own, with ocean transpor- 
tation. Instead, the structure that is in place guarantees that the 
small shipper pays a much higher rate. Under dere|^ation there 
are going to be many instances where the small shipper will pay 
a lower rate, and if— what you have heard today from several of 
the freight forwarder positions, they can consolidate that freight 
and get small shippers an even better rate than some of the larger 
shippers. So I think on balance it will be very positive, just as it 
has been in the other modes of transportation. 

Mr. GIOVANETTI. Well, as I tried to point out in my remarks, I 
do not agree with Mr. Emmett's interpretation. The economics of 
the steamship industry are, I am sure, well known to the commit- 
tee; namely, 70-plus percent of a steamship line's cost is fixed cost 
It is terminals, vessels, so on and so forth, which means that mak- 
ing incremental revenue or to recover his incremental costs he can 
do a number of miraculous things, as long as his fixed costs can 
be covered. 

The point I am gettine at is that imder a climate that would en- 
courage very attractive aeals with the largest shippers, for the car- 
riers to stay whole they must necessarily charge a higher or nego- 
tiate higher contract rates or cause small- or medium-sized ship- 
pers to nave higher rates. 

Mr. Powell. Mr. Chairman, there are approximately 150,000 ex- 
porters in the United States and 318,000 importers. Under this leg- 
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islation on confidential contracts, about 2000 of the larger shippers 
will definitely benefit and drive prices down and control their costs. 
However, the difference between that and to make up the balance 
that the carriers will look for will fall on the heads of the small 
and medium shippers. I might add also it will probably preclude 
emerging shippers from ever getting into the ball game. 

The NvOCC is the normal venue for the smaller shipper to ship 
their goods internationally. Already carriers are distinguishing be- 
tween beneficial owners of cargo and nonbeneficial and charge a 
higher pricing, thereby frustrating the attempts of your smaller 
companies from entering the international marketplace. 

Mr. McInerney. I would agree that if the carriers and the ship- 
pers were the only two players in the arena, that the small shipper 
would be a big loser, but that is not the case. We have freight for- 
warders. With the new Reform bill, freight forwarders will be al- 
lowed to enter into confidential service contracts, which they can- 
not do right now. That is what prevents us from negotiating a deal 
which we could turn around and resell to our small shippers. As 
I said, we have been doing that for 15 years in air freight, and it 
works. Why should it not work in ocean freight? 

The Chairman. Would not the proposed legislation open up busi- 
ness for shippers association, creating more opportunities for your 
organization to enter into contracts on behalf of your customers, 
who we understand are largely small- and medium-sized shippers. 
How do you see the legislation affecting this sized shippers? I guess 
your answer is it would probably be almost the same. 

Mr. McInerney. Right. Any third party intermediary which 
would be willine to sign a contract could turn around and offer that 
to the smaller shippers. The small shippers do not have that option 
ri^t now. 

Mr. GIOVANETTI. Senator Pressler. 

The Chairman. Yes. 

Mr. GioVANETTi. Excuse me. Representing a shippers association, 
I would like to give a little more insieht to the answer to your 
question, if I may. Under the current Shipping Act there are evi- 
dences of carriers attempting to or in fact discriminating against 
shippers associations ana potentially other intermediaries. We see 
the situation becoming far worse under the proposed legislation, 
mainly because there will be no real way to tell how badly they are 
discriminating. At least under the current scheme we can tell how 
badly they are discriminating against shippers associations and 
other intermediaries. 

Mr. Emmett. Mr. Chairman, if I just might add briefly, it is my 
understanding that the purpose of the proposed legislation was to 
redefine the third parties as shippers. Tnere is clear language that 
prohibits discrimination afi^ainst shippers of any kind. So if that is 
a major concern, then I tnink the language can easily be worked 
out, because we have already heard from the third parties that con- 
fidential contracts are not uie problem, elimination of tariff filing 
is not the problem, if the discrimination is the problem, I think 
that is easily addressed. In fact, I think it has been addressed. 
There is an honest disagreement about that. But I think it cer- 
tainly can be. 
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The Chairman. One thing I am trjdng to learn m>m this hearing 
is if we compare the different segments of transportation and if 
something works well in one segment maybe it cannot work well 
over here, but we should know why it cannot. If deregulations 
seems to be working well for small shippers in certain segments, 
then why would it not work well over here? Does anybody want ta 
take a run at that? 

Mr. McInerney. It can. I do not know why a shipment — ^if we 
sent a 1000 kilo shipment to Liondon by air freight, it can go on 
an airplane and move without any government intervention or tar- 
iff filing required or any government oversidit. If I move the same 
shipment by sea, I have to have a license from the Federal Mari- 
time Commission to do it, I have to file a tariff in Washington, and 
there is no difference. 

The Chairman. Thank you very much. 

By the order of arrival. Senator Breaux. 

Senator Breaux. Thank you, Mr. Chairman. 

Sorry, Mr. Emmett, I stepped out to take a phone call. I would 
just respond to the Sampras comment that he would probably beat 
the hell out of anybody with a wooden racket, too. 

Mr. Emmett. Senator, if you do not mind the interruption, I was 
trying to pay tribute to the fact that I understand you were se- 
lected as tne former college tennis player of the year, last year, at 
the U.S. open. 

Senator Breaux. Well, maybe I will support this legislation. 
[Laughter.] 

Mr. Emmett. Can we go now, Mr. Chairman? [Laughter.] 

Senator Breaux. Let me ask a question, Mr. Emmett. I do not 
understand why the NTT League feels that you need antitrust ex- 
emptions to have shippers ana carriers fix prices in secret. My con- 
cern is what assurance is the general piiblic going to have that 
when carriers and shippers meet in secret and fix prices in secret 
that the motive in doing that was to protect the general public, and 
not to protect their own interests. 

Mr. Emmett. Senator Breaux, I am glad you asked the question 
the way you did, because it will give me a chance to perhaps clear 
up some confusion. The antitrust immunity is not given to tne ship- 
pers and the carriers to sit down and meet. The antitrust immunity 
is given to the carrier conferences to set their prices. NIT League, 
ana I think all the shippers, have been concerned at the over- 
whelming power of these conferences, and in fact our original legis- 
lation that we were proposing called for the elimination of antitrust 
immunity. 

But in the compromise agreement we believe that by going to in- 
dividual contracts, the same type that exists in every other mode 
of transportation, and by going to independent action so that an 
ocean carrier can enter into a contract without having the con- 
ference's permission to go along with it, those types of chan|[es will 
significantly weaken the power of the conference. Under this plan 
the conferences could still retain their antitrust immunity to sit 
down and discuss rationalizations and other things. 

Senator Breaux. Does not the proposal that you have drafted 
give you antitrust exemptions and allows you to sit with a carrier 
and determine what the price is going to be? That price is not pub- 
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lished, is not available to everybody else, you are free to do it be- 
cause you are being exempted from the antitrust laws? Is that not 
correct? If it is not, why not? 

Mr. Emmett. No, Senator. With all due respect, the antitrust 
laws do not applv to a customer purchasing a service, no more than 
it would apply if you wanted to buy a bulk of tennis balls. You can 
go negotiate with that sporting goods outfit, and if you want to get 
a price break because you buy more tennis balls than I do. who just 
walks in and buys one can, there is no antitrust laws that apply 
to that right now. 

Senator Breaux. Can you not, under the existing provisions — 
President Reagan supported this, as Slade Gorton knows very well, 
the 1984 Act was an effort at deregulation, and tell me what is not 
correct about the existing set of circumstances. Any shipping com- 
pany may now leave the conference and operate as an independent 
m the Ideographic area of the conference and set their own rates. 
Any shipping firm who are members of the conference are free to 
post their own rates for their services, and not follow the rates that 
are set by the conference. Ten days notice, and it is done. Shipping 
firms in conferences are also free to strike separate deals with all 
importers and exporters through service contracts. I mean, why is 
that not sufficient to provide the competition that you say you need 
on behalf of the laree shippers? 

Mr. Emmett. Well, it is not just large shippers, it is also small 
shippers. Senator. 

Senator Breaux. Mr. Mclnemey, how many do you represent? 
How many freight forwarders in your organization? 

Mr. MciNERNEY. Slightly under 200? 

Senator Breaux. How slight? 

Mr. MciNERNEY. It is about 180-some. 

Senator Breaux. How many, Mr. Powell, do you represent? 

Mr. Powell. Six hundred and seventy. 

Senator Breaux. You are for it, you are not. Three to one, the 
people who are in the business feel that the current system is 
working fairly well. 

Mr. Emmett. Senator, Mr. Powell was for confidential contracts 
in his testimony. 

Senator Breaux. I am talking about the legislation that is before 
us. When I laid out the things that can be done right now, why is 
that not sufficient? Why do you need more? 

Mr. Emmett. Well, quite simply because it has not worked, Sen- 
ator, because in every other mode of transportation you can get 
carriers to negotiate those tjrpes of contracts. Right now, you have 
a government agency where tnat contract has to be presented, and 
so you have the me-too clauses that the conferences can brine the 
power to bear on those individual carriers. But I really think later 
in the afternoon when you are talking to the U.S. flae carriers 
about why they support that, I would hope you would address that 
same ouestion. 

To shippers, it is a very simple answer. We can negotiate con- 
tracts with every other mode of transportation in an individual 
way, and we cannot do it in the ocean liner industry because of the 
power of the conferences and the way that power is enforced by the 
Federal Maritime Commission. 
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Senator Breaux. This committee this year just spent a long time 
in deregulating or producing a bill on the deregulation of the tele- 
communications industry. But we did not, in doing that, provide for 
antitrust exemptions. We in fact went the other way. We wanted 
to make sure that in deregulating that we did not allow companies 
that are deregulated to eet together in secret meetine^s and fix 
prices and not tell anyboay about it. That was the tradeoff. That 
was what took 5 years to do. 

I understand you comine in and wantine^ to be able to cut secret 
deals and not have anyboay know about them. But I do not think 
that the public is going to be protected. They are not going to have 
anvbody in that back room. 

Mr. Emmett. Senator, if you go purchase any other transpor- 
tation service, you are allowed to negotiate a confidential contract. 
It has worked ver^^ well in the truddng industry. It has worked 
very well in the air cargo industry. It works in the purchase of 
every other service in this country and aroimd the world. 

Senator Breaux. Let me suggest that I represent a whole heck 
of a lot of towns in Louisiana that used to have air service. Because 
of that, because the big towns and the big places have wiped the 
small ones out, these people have no abiuty to ship cargo at all. 
Not only that, they have no ability to fly anywhere without going 
hundreds of miles to some hub that has been put together because 
of what we did. 

Now, it is fine for the hubs. But I do not think that they can sit 
back and fix prices. I mean they do not even have tliat abihiy. That 
is what you are asking. 

I would suggest that this is an opportimity for you to sit down 
with some of us, I think, in a bipartisan fashion, and write a bill 
that is going to protect the public interest, the public ports, and the 
public's right to nave real competition. 

I think that your bill, as it is currently drafted, is not going to 
become law. So I sugp^est that what you do is use the time for the 
rest of this year to sit down and negotiate with all the ports and 
with all the shippers, not just a few. 

The Chairman. Senator Gorton. 

Senator Gorton. Once again. Senator Breaux has anticipated my 
question, though we do not necessarily reach the same conclusion. 
Mr. Emmett. I do agree with your purchase of tennis balls analogy. 
Obviously, tne antitrust laws do not prevent any purchaser from 
negotiating whatever it wishes with any seller. 

But I remain curious about the provision in a bill which is de- 
sip;ned to create the same situation as is available in other forms 
of transportation, fi'ee and open competition, nevertheless, allowing 
an antitrust immimity, at least for certain activities of the supplier 
of those services. My nrst quick question will be: Is there any one 
of the four of you who favors antitrust immimity for the carrier 
conferences? [No response.] 

Senator Gorton. I did not think there was. But I wanted to see 
whether or not we could not find something that the four of you 
there aepreed on. 

You, Mr. Emmett, since your organization played a m^jor role in 
drafline the bill in front of us, told Senator Breaux that in your 
original proposal that antitrust immunity was included, but that in 
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a compromise that you reached with the carriers, it was put back 
in. Why do you not tell me now what you got in return for agreeing 
to that antitrust immunity? 

Mr. Emmett. Well, I tnink more than what we got in return, 
Senator, the entire effort was to make the United States competi- 
tive with the rest of the world and U.S. companies competitive. So 
what we were trying to do is come to an agreement that would put 
the United States in sync with the rest of the world. I will leave 
it to the carriers to argue it in more detail. But basically it comes 
to the fact of the matter that U.S.-style antitrust laws do not apply 
to conferences anywhere else in the world. The U.S. carriers felt 
like, to do it in the U.S. trade would put them at a severe handicap 
in dealing with some of their global partners. 

Senator Gorton. I am sure they can answer that question for 
me, but you can answer the question I actually asked. 

Mr. Emmett. OK 

Senator Gorton. In the negotiations 

Mr. Emmett. I am getting^ there. 

Senator Gorton. What did you get that they did not want in 
their original proposal? 

Mr. Emmett. Confidential contracts. 

Senator Gorton. They did not want to be 

Mr. Emmett. Orieinally, the U.S. carriers, and all the carriers, 
opposed the entire idea of what we were trying to do. But confiden- 
tial contracts, the independent action witnout the me-too clauses, 
those are the types of things that we believe significantly weaken 
the power of the conferences, such that we can have the antitrust 
immimity remain with the conferences and still put U.S. shippers 
in decent shape, similar to what occurs in the rest of the world. 

Senator Gorton. Your organization was the one who negotiated 
this bill. But if any of the other three wish to comment, either on 
the antitrust immunity or any of the other elements, I would be de- 
lighted to hear his comment. 

mr. Powell. Well, Senator, the enhanced antitrust immunity 
provisions within conferences, coupled with the confidential con- 
tracts, basically gave us our major concern for small and medium 
shippers' survival. It strengthened the carriers' ability to poten- 
tially discriminate. We fullv admit that larger shippers can cut bet- 
ter deals with carriers of all sorts. 

We are not saying that that is wrong or illegal, because it is the 
law today. But what we are saying is it should not force the little 
guy out unless he agrees to wnat would be considered predatory 
conditions. 

Senator Gorton. If the antitrust immunity were dropped, would 
you have fewer objections to this bill or support it? 

Mr. Powell. Well, perhaps a little more favorable. 

Senator Gorton. Mr. Giovanetti. 

Mr. Giovanetti. I firankly have not considered the question you 
just asked. I was hoping to respond to the earlier one. 

Senator Gorton. All right, go ahead. 

Mr. Giovanetti. That is that I think under the current situation, 
where there is antitrust immunity and some government oversight, 
I think if you were likewise to poll the four of us here at the table 
as to our opinions of the Federal Maritime Commission and the 
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laws it has to operate under, would come up with some interesting 
things. But the fact that the pricing decisions of Uie cartels must 
go up to public scrutiny-— namely, be filed so people can see what 
is being done — stops, in my judgment, a tremendous amount of po- 
tential abuses that might otherwise happen were there were no 
public access to the pricing decisions. 

Senator Gorton. So antitrust immimity is less bad now than it 
would be, in your view, imder this bill? 

Mr. GIOVANETTI. That is absolutely correct, yes. 

Senator Gorton. Mr. Mclnemey. 

Mr. McInerney. Well, the Maritime Reform bill addresses a 
number of different issues. As freight forwarder, the one that is of 
most interest to me is getting free of regulation by the Federal 
Maritime Commission. The fact that we will be able to offer more 
services to our small shippers, I think it is also a good opportunity 
and reason for me to support the bill. But the aeregulation, the 
elimination of tariff filing, and the elimination of the Federal Mari- 
time Commission coming in and auditing my company, looking for 
minor mistakes that they can levy fines against me for, that is 
what I reallv want to see change. 

Senator Gorton. Thank you, Mr. Chairman. 

The Chairman. Senator Inouye. 

Senator Inouye. Mr. Chairman, before proceeding with ques- 
tions, may I make a request? 

The Chairman. Certainly. 

Senator Inouye. A few moments ago, Mr. Mclnemey cited a 
problem he had, which I thought was rather outrageous — ^the Phoe- 
nix International Freight Services, Inc., versus Limited. If Chair- 
man Hathaway is here, I would like to get a report from him to 
this committee. I would like to know if this did happen, and, if it 
did, why. Because I think it is ridiculous. 

Having said that, I have been on this committee for a few years. 
Although I am not too familiar with the practices of our global 
shipping partners, I am well aware that all these countries have 
confidential, secret arrangements. What is your idea of a confiden- 
tial service contract, Mr. Emmett? 

Mr. Emmett. Quite simply. Senator, it is the same as any con- 
tract that a shipper would sign today with a trucking company, or 
with an air cargo company, or with a railroad, or with any other 
agency that provides a service. 

Senator Inouye. I know that it is desirable on the part of indus- 
try or business to be on the level playing field with those we com- 
pete with. My limited knowledge of what happens tells me, for ex- 
ample, that in some coimtries, in order to do business, you would 
have to provide kickbacks and rebates. Is that under consideration? 

Mr. Emmett. That is not under consideration in this bill. 

Senator Inouye. We know that that is the way they do business 
in the Middle East, in Asia. Most coimtries would permit the per- 
son providing the kickback to cite that in his tax forms as cost of 
doing business. Do you expect the IRS to permit our companies to 
cite that as a cost of doine business, especially when Uie ot^er 
coimtry would prohibit you from citing who the kickback recipient 

IS* 
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Mr. Emmett. Senator, I do not believe anything in this bill 
changes that situation one way or the other. If that occurs today, 
it is wrong. We would view it as unethical. It might continue to 
occur in the future. But this bill does not change what goes on in 
those other coimtries. 

Mr. MclNERNEY. Senator, there would not really be any need to 
ask for a kickback if you can negotiate your net rate in the con- 
fidential service contract in the first place. 

Senator Inouye. Well, if you confidentially negotiate, we do not 
call it a kickback. We might call it a rebate. 

Mr. MclNERNEY. Well, no. Instead of saying I will pay $1,000 per 
container and get a $300 per container kickback, if I was negotiat- 
ing a service contract, a confidential contract, I would just say I 
i¥ant to pay $700. That is what we do in air fi-eight. 

Senator Inouye. Now, in other countries, when a request is made 
for certain gifts under the table, would you be tempted to do this 
luider this new law if it becomes law? 

Mr. MclNERNEY. I do not see any relevance. 

Mr. Emmett. This law does not change that one way or the 
other. Senator. 

Mr. GioVANETTi. Senator Inouye, excuse me. 

Senator Inouye. Yes, sir. 

Mr. GIOVANETTI. I do believe there are some changes right now, 
with the practice you describe, which we all know — or at least have 
heard stories about existing in certain countries. Under the current 
Shipping Act of 1984, there are certain sanctions that could be 
taken against a shipper, a carrier, or others involved in the trans- 
portation process that did provide illegal or otherwise non-sanc- 
tioned rebates. 

Under the proposed law, ever3rthing being, well, secret, there is 
no way to know one way or the other. One might argue the net ef- 
fect is the same. But, as you point out — ^and I do not pretend to 
know anything about IRS regulations — ^it provides avenues to cir- 
cumvent a lot of other types of regulations in the United States. 

Senator Inouye. My ouier question is the concern expressed by 
labor, among others, that if this bill becomes law, many ports 
would become ancient cities. For example, they cite Boston, MA, 
New Haven, CT, Philadelphia, PA, Wilmington, DE, Portland, OR, 
Vancouver, WA, Tacoma, WA, among others. Is that realistic? 

Mr. Emmett. Senator, it is our firm beUef that whether or not 
that occurs has nothing to do with this bill. It has to do with the 
efficiencies of the ports and the type of carriers that serve those 
ports. That is going to occur with or without this legislation. 

In fact, when the ports testify later, obviously you will ask them 
that question. But there is nothing in this bill that prejudices one 
port against another port at all. All that they have told us is that 
they have to have public tariff filing in order to price their product. 
But they do not have public^ tariff for the inland portion of the 
transportation, nor do uiey have public tariffs for the bulk traffic 
which has been deregulated. That is most of the trafiic that goes 
through the ports anyway. 

So I am not sure why public tariffs are so important to the ports. 
So we disagree with that perception. 
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Senator Inouye. What did you mean by ''the time has come to 
take a look at the number of ports in the United States and where 
they are located"? 

Mr. Emmett. You are probably quoting a speech that I gave at 
the Western Hemisphere Trade Conference that was in response to 
a question raised bv a minister from South America, who asked a 
question about, "Why do we have so many ports along our coast?" 
So, in response to that, I said that that is probably a Question that 
we need to look at, because of the changes on the inland side. It 
has nothing to do with ocean transportation. 

It used to be that the ocean transportation was faster, and you 
had to get it to a port as quickly as possible. But, today, many 
shippers and carriers would prefer having their intermodal linkups. 
The ports were geognrapnically positioned before we had 
intermodalism. That is what that was in reference to. 

Senator Inouye. Thank you, sir. 

The Chairman. Incidentally, following up on that, do we have a 
lot more ports per capita or for a big country in comparison to 
other countries? Or is there any way to compare? 

Mr. Emmett. I do not know the answer to that, Mr. Chairman. 
We could try and find an answer. 

The Chairman. Senator Lott. 

STATEMENT OF SENATOR LOTT 

Senator Lott. Thank you, Mr. Chairman. I would just like to 
thank the panel. I apologize for not being here for most of your 
presentation. 

Because of that and the fact that we have two more panels, I will 
not ask any questions at this time. But I do want to take just a 
moment to express my concern about this legislation in its present 
form. I think we would have to think about it and work on it an 
awful lot before it could be moved. 

I do think that we are going to have to deal with the Federal 
Maritime Commission situation as it relates to reconciliation. But 
the rest of it I think needs a lot more work. We will be looking for- 
ward to staying in toudi with you as we do that. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. 

I shall now call our next panel forward, who are Mr. John 
LaRue, executive director. Port of Corpus Christi; Mr. Don Welch, 
South Carolina State Ports Authority; Mr. Brian McWilliams, 
president, International Longshoremen's and Warehousemen's 
Union; and Mr. John Bowers, president of the International Long- 
shoremen's Association. 

We will start with Mr. LaRue, if he is ready to go. 

STATEMENT OF JOHN P. LARUE, EXECUTIVE DIRECTOR, 
PORT OF CORPUS CHRISTI AUTHORITY 

Mr. LaRue. Good morning. My name is John LaRue. I am the 
executive director of the Port of Corpus Christi. The Port of Christi 
is an independent audiority, created by the State of Texas. In 1994, 
we handled 77 million tons of cargo, which made us the seventh 
largest port in the United States. We are responsible in our com- 
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munity for over 31,000 jobs, and create over $1 billion in revenue 
for our dty, county, and area. 

Our business, in the past, has been principally bulk and break 
bulk, including oil, chemicals, grain, and miscellaneous general 
cargo. A number of these products are not covered by tariff filings. 
We do compete in what has, to some degree, been described before 
as an unregulated environment. We do uiat successftilly. We oper- 
ate our port at a profit with no local or State funding coming to 
us. 

Corpus Christi is looking to diversify our cargo base and compete 
for more general cargo, especially with what is occurring in Mexico 
and Latin America. To do this, we have spent over $40 million on 
new general cargo facilities in the past few years, and we intend 
to compete with both United States and Mexican ports for that 
marketplace. 

I support — and I might add I am here representing myself, not 
the ports' association or the ports in general — I support in principle 
the essential parts of Senate bill 1356, and the changes it will 
bring to ocean shipping. My experience has shown me that ship- 
ping lines and shippers will move cargo where they get the best 
service at the best price. Government regulation of industry will 
not protect any port from these market forces. 

A deregulated environment will create new opportunities for 
many ports. However, I think it is fair to say that with this change, 
some ports will gain careo and some ports will lose cargo and mar- 
ket share. That has, I think, been the history of port competition 
for many years, but especially for the past 10 to 15 years, as we 
have seen the deregulation in the trucking and rail industry. That 
has had a major ef^t on ports. 

For example, in my previous emerience I was port director for 
Philadelphia for 8 years. During the eighties, while I was port di- 
rector, deregulation of rail and truck caused many of the major 
shipping lines to move out of Philadelphia, to stop serving that, me 
migor container lines. They were able to handle that market 
through either New York, Baltimore, or Virginia, especially be- 
cause of the rail and truck deregulation. 

There was no Federal action that could have stopped or that 
probably should have stopped that trend. That was a trend that oc- 
curred while the current law was in place. 

Philadelphia adapted to that change. They went after other car- 
goes. They developed non-tariff-related cargoes, contract cargoes, 
charter vessels, developed business in the areas of handling forest 
products, handling fruit from South America. In the common car- 
riage area, became a load center for cargoes coming from Australia 
and New Zealand. In efTect, they were able to adapt. 

Rationalizations of ports started years ago. That does not mean 
the end of a port. It means that a port is going to have to adapt 
and change. We are going to see more of that, whether this be- 
comes law or not. If you look at tiie migor carriers and the size ves- 
sels that they are ordering and the partnerships that they are 
forming, that is all happening under the current legislation. Those 
marriages are going to continue. The rationalizations of ports will 
continue. 
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I do have some concerns with this law. There was already some 
discussion of antitrust immunity. I think it is essential that ports 
are able to retain antitrust immunity. They are public agencies. 
They need to be able to sit down and talk to each other about what 
is happening in this industry and what is happening with the car- 
riers. 

I would uT^e the committee to work closely with the American 
Association of Port Authorities and its new executive director, IQrk 
Nagel, and to bring them into this process. 

I would be glad to answer questions when we are through. Thank 
you. 

[The prepared statement of Mr. LaRue follows:] 

Prepared Statement of John P. LaRue 

Mr. Chairman and members of the committee, thank you for inviting me to testify 
before you with respect to S. 1356, the Ocean Shipping Reform Act of 1995. My 
name is John P. LaKue, and I am Executive Director of the Port of Corpus Christi 
Authority. The Port of Corpus Christi is a self-supporting prublic authority; we do 
not receive Federal. State, or local funding. The Port Authority is a navigation dis- 
trict and a political subdivision of the State of Texas. Our operations include Di^y 
Bulk Caiigo facilities, Liquid Bulk Cargo facilities, general cai^ docks and a public 
grain elevator. 

THE PORT OF CORPUS CHRISTI AUTHORmf 

Like most seaports, the primaiy mission of the Port of Corpus Christi is to serve 
as an economic catalyst for the region. Since our opening in 1926, the Port of Corpus 
Christi has been one of the primary economic drivers tor South Texas. Prior to the 
1920's, Corpus Christi was sunilar to many other Texas coastal towns with a popu- 
lation of approximately 10,000 people. Up until 1960, Corpus Christi continued to 
Sx)w faster than most of the major cities in the region, including San Antonio and 
ouston. Much of this growth is attributed to the creation ana expansion of the 
Citv's seaport. 

Today, approximately 31,000 jobs are generated by Port activities. During 1994, 
activity at the public and marine terminals generated approximately $1 billion in 
direct ousiness revenue for organizations providing services at the terminals. This 
revenue excludes the value of commodities shipped and received through the marine 
terminals. Dunns 1994, tonnage at the Port was approximately 77.6 million short 
tons-making us the 7th largest port in the Nation. The vast majority of our cargo 
is liquid bulk cargo, or petroleum, which amounts to 89 percent of our business. Al- 
though 11 of the past 12 years have been record breaking years for the Port, we 
are currently lookmg into our future by setting our sights on diversifying our petro- 
leum business by attracting other t^pes of cargo. That is why we are testifymg in 
support of S. 1356— The Ocean Shipping Reform Act of 1995. S. 1356 will create 
new opportunities for seaports. 

CUSTOMS ORIENTATION 

We believe that the Port of Corpus Christi, like anv other business, must be re- 
sponsive to the needs and desires of its customers. While our principal customers 
are liquid bulk carriers who operate in one of the last vestiges of an almost pure 
supply/demand market, deregulation of ocean common carriage under S. 1356 will 
be beneficial to the ocean transportation industry as a whole. 

DEREGULATION WILL CREATE NEW OPPORTUNITIES 

The Port of Corpus Christi believes that S. 1356 will create opportunities for new 
business, especially in niche markets and in North/South trades. For example. Sec- 
tion 101 of S. 1356 adds as a purpose of the law — '%o permit carriers and shippers 
to develop transportation arrangements to meet there specific needs." The bill nas 
the potential to create opportunities that currently are either not available or dif- 
ficult to accomplish under the current regulatory scheme. 

Why have we come to this conclusion? 

• First, trends in the industrv are moving toward greater market concentration 
among the larger carriers and the larger ports. In the last 6 months we have seen 
increasingly larger global consortia developing. NYK, Hapag Lloyd, Neptune Orient 
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Ldne and P&O Containers have announced what they call the Grand Alliance, a 
global consortium, to begin operations in May 1996. Sea-Land and Maersk are going 
to be operating virtual^ eveiywhere in the woiid under consortia arrangements. 
Another consortium, the Global Alliance among Mitsui OSK, Nedlloyd, APL and 
OOCL, will also set underway in 1996. 

It appears that migor container carriers believe that they need to have low cost 
global operations to be competitive, and that the only way to do that is throu^ uti- 
lizing assets in consortia arrangements. These consortia relationships should oe en- 
couraged because they will faciutate trade and commerce. 

• Second, consortia members are building lai^r. faster vessels for their services. 
The order books for new vessels include vessels m tne 5,500-6,000 TEU range which 
will be delivered beginning in 1996. While these vessels will be deployed in Europe/ 
Far East trade, the large vessels in those trades will likely cascade down to US, 
trades. It is clear that the economic viability of larger container ships requires fewer 
ports of call and operations at quicker turn arounds to maximize the advantage of 
their lower cost per TEU. The likelihood is that the load center concept will become 
a reality, and service to some ports will decline substantially. 

• Third, we think that single trade carriers, hi^ cost carriers and non-niche mar- 
ket carriers are going to be stretched to their limits to compete. Consolidation is ex- 
pected as well as some outright failures. We will also see some carriers becoming 
niche marketers who will stay out of the way of the larger, lower cost carriers and 
the larger ports. 

S. 1356 should be viewed as a catalyst that will speed these changes that are al- 
ready taking place in the industiy. 

PRESERVATION OF CARRIER AND PORT ANTI-TRUST IMMUNITY 

S. 1356 is in general a well-balanced approach to deregulation. We are pleased 
that while S. 1356 preserves the carrier and port antitrust immunity currently in 
the Shipping Act of 1984 and ^ves strength and credence to marine terminal opera- 
tor schedules of rates, regulations and practices, it will also promote new opportuni- 
ties for those willing to be creative. 

COMPETITION CREATES OPPORTUNHY IN NICHE MARKETS 

The relaxation of regulation of ocean carrier rates and the creation of confidential 
individual ocean transportation contracts should generate opportunities for ports 
like ours to attract new business. It will encourage smaller earners who do not need 
all the bells, whistles and costs of laigor ports, to develop niche markets through 
use of confidential multi-year ocean transportation agreements with small and me- 
dium size shippers of specific commodities, especially those that may find a niche 
between Central and South American ports, and ports such as the Port of Corpus 
Christi. Such opportunities are restricted today under current law because of the 
limitations on service contracting and the lack of confidentiality of such contracts. 

In sum, by creating a more competitive marketplace, S. 1356 will benefit the larger 
carriers, larger shippers and larger ports, with the potential for creating new oppor- 
tunities for ports such as Corpus Christi and small carriers who see profit in serving 
niche markets. 

ROOM FOR IMPROVEMENT IN THE LEGISLATION 

Could the legislation be improved? We think so. We have three suggestions: 

• First, while we see some benefits in moving the functions of the Federal Mari- 
time Commission to the Department of Transportation, we feel that this consoli- 
dation needs to be more clearly defined. We would like to see the functions of 
the FMC joined with those of the ICC, that also are being transferred to the 
DOT, in an independent board to address the complete functions of port ship- 
ping activities. 

• Second, we believe that the creation of section 9(g) in title 11 may establish 
some reffulatory standards that could be harmful to all UJS. businesses. More 
specifically, we think a new layer of regulation directed at carriers that are 
"structurally or financially affiliated with ... a private non-transportation en- 
tity or organization" is unneoessaiy, potentially burdensome and exi)ensive. 

• Third, we believe that the dere^lation effort could be enhanced if the ocean 
carriers were free of the prohibitions in section 10(cX4) of the Shipping Act 
which prevent them from joining together to negotiate or agree jointly to pur- 
diase transportation from non-ocean carriers within the United States. It seems 
only fair that if groups of shippers can join together to negotiate confidential 
ocean transportation contracts with one or more ocean carriers, the carriers 
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should be fi!^ee to seek efiBdendes in connection with their purchases of motor 
and wail services, especially if these efficiencies can in turn, benefit the ship- 
pers. 

S. 1356 PROMOIVS (XMIFBTITION, BPFICIBNCY, AND CUSTTOBfER ORIENTATION 

The Port of Corpus Christi supports S. 1356, the Ocean Shipping Reform Act of 
1995. Dere^ation of the ocean sinipping business is a worthy and necessaiv objec- 
tive. Negotiating confidential business is routine in the vast majority of industnes, 
and it snould be allowed in ocean shipping. The rail and trucking industries are al- 
ready enjoying private contracting opportunities; why not allow it in the shipping 
business? 

Althou^ the Port of Corpus Christi is primarily involved in liouid bulk cargo, we 
are anxious to enhance our Dusiness by capturing niche markets. The Port of Corpus 
Christi is conAdent of its ability to woik the nicEe markets bv tailoring our services 
to address the specific needs of the customer. Further, we believe that deregulation 
will promote competition and efficiencies within the shipping business. 

We have no doubt that this legislation will promote competition which will also 
provide new opportunities for the Port of Corpus Christi. Thank you for the oppor- 
tunity to present the view of the Port of Corpus Christi on the Ocean Shipping Re- 
form Act of 1995. I would be happy to address any questions that the committee 
may have. 

The Chairman, lliank you very much. 

We shall now call upon Mr. Don Welch, South Carolina State 
Ports Authority. 

STATEMENT OF W. DON WELCH, EXECUTIVE DIRECTOR, 
SOUTH CAROLINA STATE PORTS AUTHORITY 

Mr. Welch, lliank you, Mr. Chairman. 

I do represent the State of South Carolina and the Port of 
Charleston at this hearing. I also have verbal consent from Mr. 
J. Ron Brinson at the great Port of New Orleans, to represent his 
view? as well. 

I have deep concern about this proposed deregulation of the mar- 
itime community. I will just make it short. I do not support any 
part of it. [Laumter.] 

Mr. Welch. Now, it has taken my 39 years in the transportation 
business to get to the point where I could make short statements 
like that, and assume that perhaps my background of experience 
has permitted me to think uirough things and see things as they 
may unfold in the future. 

I am deeply concerned that this will destabilize the ocean ship- 
ping industry. What is missing here so far in the discussion today 
is any mention of foreign-owned steamship lines. With all due re- 
spect — and I do have a Tot of respect for American-flag carriers and 
I have many friends there — if the Port of Charleston had to rely 
entirely on Uie American-flag fleet today, we would virtually go out 
of business. 

There are m^ior players that are foreign-owned, that have strong 
directives from Foreign governments — perhaps even foreign owner- 
ship or interlocking mrectorates or foreign banks that control what 
they do, and I have great concern for the U.S.-flag fleet. They may 
not agree, but I am really concerned for their future if this thing 
becomes dog-eat-dog. That is what this legislation will do. 

So, the destabilization of the ocean line industry — why should I 
be concerned about that? 

It would have an immediate impact on the Port, the Port at 
which the state of South Carolina has invested nonfederal dollars 
totaling $.5 billion — at risk. These investments have been made in 
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reliance on a federal regulatory system that has been in place for 
years on end. And we are greatly concerned with the safety of such 
investments when the rules are chaneed. 

The de-Federalization of the basic legal existence of ports is what 
I see in this legislation. You throw us out there to every lawyer up 
and down the country to defend our interest against attacks from 
whomever the hell wants to attack us. We do not agree that that 
is a good result. 

I mipht remind this committee that ports are public ports over- 
whelmmgly, and that the investment in those ports is public dol- 
lars, subscribed by the citizens of the sponsoring governments, be 
it State, be it county, be it city, be it bi-city, in one case bi-state 
in the case of New York and New Jersey. 

This money is placed at risk, believe it or not. Ports already vig- 
orously compete with each other, as my friend John pointea out. 
Interestingly, Charleston has been one of the most successful com- 
petitors. I am very pleased with the progress made by the Port over 
the years. 

But I have concerns about the future of the steamship industry 
itself. I have concerns about the effects that destabilization will 
have on ports. I have concerns about the small- and medium-size 
shipper. 

I was not always in the port business. For 16 years, I was in the 
private sector, as general manager of traffic and transportation for 
mqjor corporations — ^two of them. I would rather not cite them, but 
I will if I need to. 

I know what power can be brought to bear by a major corpora- 
tion, because I have done it myself [Laughter.] 

Mr. Welch. So I have concerns for the small- and medium-size 
shipper in my State, in South Carolina. There are 600 firms that 
use our port regularly. Perhaps 40 of them, or 50 at the outside, 
would be categorized as laree. So we are a small State. We are 
hustling our small- and medium-sized business. The State has a 
policy to promote the development and export opportunities for 
smidl- and medium-sized businesses. 

I do not see this as helping that at all. I see it as eoing counter 
to every State that has a similar policy, as many of them do have 
if you will investigate it, to try to broaden out tne industrial base 
and the employment base in their respective States. I see this 
going opposed to that. 

I guess because I am an old guy I am a little bit reluctant to 
change anyway. I see this as a change that is unacceptable to a lot 
of people. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Welch follows:] 

Prepared Statement of W. Don Welch 

As preamble to my remarks, I would first like to thank Chairman Pressler and 
this committee for sdieduling a public hearing on maritime regulatory reform. The 
maritime industiy is of essential importance to the economy of the Nation as a 
whole, and to the economies of many specific regions such as South Carolina. In 
South Carolina, more than $7 billion m economic activity is made possible annually 
tfarou^ the presence of the maritime industry at the Port of Charleston. I would 
alio like to thank the Committee for inviting me to be a part of the hearing process. 
I am the most senior port director in the United States, and lead the second-laigest 
oontainerport on the uJS. East and 6ulf Coasts. More than $1 million container 
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units per year move tfanm^ Charieston canying cargoes valued at more than $18 
billion. 

I am speaking today on behalf of the ports of South Carolina, and not the port 
industry as a whole, lliofle ports which do not participate in the liner trades are 
not likelv to feel mudi inqmct from the jproposed changes in maritime regulation. 
In Charleston's case, however, liner trades and liner ocean services predominate. 
Charleston, and other liner trade ports, are the ones most likely to be affected, both 
directly and indirectly, by the proposed changes should they become law. 

The Pbrt of Charleston has more than one-half billion non-Federal dollars "at 
risk" in port facilities. This investment has been made as a put of South Carolina's 
initiative to enhance its economic development efforts, providing opportunity for 
South Carolina business and industry to participate in international trade port ac- 
tivities are interwoven into the very fabric of South Carolina's eoonon^ generating 
some 66,000 jobs directly related to international business. Moreover, Charleston is 
a regional port daily serving North Carolina, South Carolina, Georgia. Florida, Ten- 
nessee, ana beyond. It is therefore logical that South Carolina should be concerned 
about any diange in the maritime resulatery regime upon which it has relied in 
making its investments to facilitate tne physical movement of international com- 
merce. 

Cleariy, the Pbrt of CharlestoiL and the region it serves, is substantially depend- 
ent upon liner shipping. Some of the veiy lars[est containerlines in the world have 
estabushed operations at the port, and any action of the Federal Government likely 
to destabilize these services could have immediate negative impact upon both the 
port, the State of South Carolina^ and the southeast. Aiid unfortunately, it appears 
that the destabilization of both the liner shipping and port industries may well re- 
sult from the proposed legislation. 

The present maritime regulatory regime as updated in 1984 provides sismificant 
opportunity for all parties (shippers, ocean earners, and ports) to benefit from ra- 
tionalization of services, with inherent economies of scale. Volume incentive, dis- 
count pricing is now the norm for both ports and ocean carriers. In short, magnum 
changes have already taken place in the port and shipping industries, made possible 
hy the "loosening" of economic regulation in 1984. Yet, there has been a level of sta- 
bility and predictability that has encouraged both ports and shipping lines to con- 
tinue their investment programs thus providing for ever-expanoing international 
trade. Such stability has resulted from the conference arrangements for both ports 
and steamship lines, along with the requirement for tariff nling and the relative 
transparency^ of prices and pridng structures. On top of all this has been the be- 
nevolent hand of the Federal Bfaritime Commission, assuring a measure of equity 
in pricing and services for shippers, for ports, and for steamship lines. Potential for 
destructive and predatory pricing has been curbed, as well as opportunity for unrea- 
sonable discrimination among shippers or ports. 

Now come those to the scene who would wish to eliminate the maritime repi- 
latory regime for ports and ocean carriers, and the Federal Maritime Commission 
along witti it. Considering the fact that the s>rgtem presently works quite well to 
assure the availability of qualiW maritime services at reasonable, volume-sensitive, 
but nondiscriminatory prices, what is the purpose of the proposed change? Why the 
great haste, considering the beneficial results still being achieved under the Ship- 
ping Act of 1984? Is it to save reg^atoiy expense? Hardly. The FMC costs the 
American taxpayers less than $19 imllion per year, the most of which is offset with 
user fees, fines, and penalties. 

Considering that toe FMC oversees an industry that transports more than $300 
billion in U JS. trade per year, this is the biggest bargain in the entire Federal Gov- 
ernment! Or, is the real purpose not to save re|[ulatory cost at all, but to destroy 
the *fair and e(][uitab]e" concept inherent in maritime regulatory law? Most seasoned 
maritime practitioners believe that this is exactly the case. The natural urge for 
preferential advantage over one's competitors is a powerful force, and it does come 
to the front from time to time. This is why some level of regulation exists in the 
fu^ place for those industries "toudied with a public interest," such as the mari- 
time mdustiy. The alternative is the jungle; it is only the power of civilized govern- 
ment that holds the tigers in chedc. 

Assuming that the proposed maritime 'Veform* legislation is passed into law, who 
will benefit? Will the UJS. Flos steamship indusSy benefit? Not likely. Foreign- 
owned steamslup lines already cnminate the migor U JS. trade lanes, thainks to par- 
ticularly ill-advised U.S. repuation with respect to vessel safety, crew sizes, taxes 
and what-all. Will any of this be dianged to help provide a truly 'levd" playing field 



I any < 
for UJS. steamship Imes? Or, will they simply "be thrown into" the jungle "with one 
arm and one leg tied? If so, their disiqppearance (or absorption by foreign carriers) 
would seem predictable. 
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Will maritime dereguUUion bring advantage for U,S, induatryl Yes, and the short 
term throu^ the ability to make secret" rate deals. Later, when the steamship in- 
dofltiy completes its own foreisn-dominated consolidation, mis will end abruptly. In 
the meantime, small- and medium-sized UJS. companies will probably already have 
disappeared from international markets. They simply will be unable to compete, 
havinff to pay hi|^er ocean rates than those their larger brethren can achieve 
tfaroum secret negotiation. This alone would seem to conflict with the present 
thrust of both Federal and many State flovemments to promote the development of 
small- and medium-sized industiy. In South Carolina, a mcgor effort is under way 
to promote the interests of small- and medium-sized businesses in international 
trade. Should this effort in South Carolina and many other States come to nau^t 
because of a change in Federal regulatory policy pushed by the *big boys'? We think 
not. 

Will maritime regulatory 'Reform" benefit America's public ports? Not likely. While 
some may gain traffic as steamship lines further consolidate, they will be subjected 
to terrific hammering on their rates. Unlike steamship lines, port facilities are fixed- 
in-plaoe bound in concrete and steel; their principal assets are not movable. Accord- 
ingly, they will become (even more so than they are now) "sitting ducks" when it 
comes to matching power with malor steamship operators and cargo interests. Other 
ports will simplv lose out altogetner, and who will pick up their bonded indebted- 
ness? If the Federal government changes the rules to guarantee their demise, will 
the Federal Government also pick up uieir debts and hire their displaced workers? 
To make a Vorse situation worse" would seem to make no sense. In addition to the 
threat of "whipsaw," defederalization of the legal basis for ports is an invitation to 
(Usaster. Basically, port tariffs contain (1) the rules controlling the activities and op- 
erations of port users, and (2) theprioes chained for the services performed or facili- 
ties provided. The essence of the Federal law and regulatoiy reouirement to file port 
tarifrs has been to assure the fair and equitable treatment or all port users, and 
the application of reasonable prices on a non-discriminatoiy basis. This measure of 
protection against potentially arbitrary or capricious behavior of ports has been as- 
sured by the Federal Maritime Commission,^ both adjudicator and enforcer of the 
law of the land" applicable to public ports. When all or this disappears, what's left? 
A lawver^s field day? The jungle again? 

WiU the proposed maritime regulatory reform benefit the United States of America? 
Not likely. A few large U.S. industries will benefit in the short term; all other UJS. 
interests will surely lose including U.S. Flag carriers, most U.S. public ports, and 
most small- and medium-sized industries. It is more likely that other nations (or 
combination of nations) will actually become economically stronger at the expense 
of the United States. What if in the absence of effective maritime resulation, future 
ocean fi^ight rates turn out to be cheaper to the United States than from the United 
States? Wul this strengthen U.S. industry, provide more jobs, and enhance economic 
competitiveness? Not likely. 

Against all of the foregoing background, I respectfully uige the Congress not to 
pass the proposed maritime regulatory "reform" legislation as presently written. It 
is designed to benefit the few at the expense of the many, and is not worthy of this 
great nation. 



l.As to ILS, public ports, change not one line of presently applicable law or regu- 
lation. 

2. As to steamship lines, preserve the present conference systems with the ri^t 
of independent action guaranteed. Do not allow "secret agreements" between steam- 
ship lines and migor shippers. 

8. As to both ports ana steamship lines, continue to grant antitrust immunity but 
not with impumty, which means, 

4. Maintain the FMC as the independent watchdog and enforcement agency over 
competitive practices and prices for twth ports and steamship lines. 

5. Continue the tariff fuin^ requirement for both ports and steamship lines, with 
public access guaranteed. In mtemational shipping, there should be no room for the 
oack room, and no prospective international shipper should be automatically dis- 
advantaged because of a particular resulatory regime. 

In conclusion, I understand that the international maritime industry is one of 
great complexity and that mv understanding of the current issues may be less than 
perfect. Accordingly, I heg the indulgence of those who may differ with my views, 
altiioufi^ they are well-meant, and based to the best of my ability on some thirty- 
nine years of hands-on experience in transportation woik. Even so, my views may 
not prevail in the present instance, and a change in the present maritime regulatory 
regime may well occur. In such case, I would uige that such not occur in suoi great 
haste. The international maritime industry is not the domestic UJS. trucking indus- 
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try, and should not be treated as sndi. No great hann win be done by taking a 
"^reathei^ on this snlnect so that all aspects of the proposed changes can better be 
thou^t out. Additionajhr, I strong recommend that when and if a diange is made, 
it should be coupled with an antomatic requirement for congressional review at the 
end of 3 years following its implementation. This was done following passage of the 
1984 Shipping Act, and should as well be done in this < 



The Chairman. Thank you very much. I am told here that the 
longshoremen have one statement, which one or the other of you 
will present Is that correct? 

STATEMENT OF BRIAN MCWILLIAMS, PRESIDENT, INTEIU 
NATIONAL LONGSHOREBIENnS AND WAREHOUSE MEN'S 
UNION; ACCOBfPANIED BY HERZL EISENSTADT, INTER- 
NATIONAL LONGSHOREMENnS ASSOCIATION 

Mr. McWlLUAMS. I would like the opportunity to yield what time 
I have left to my compadre. 

The Chairman. Good 

Mr. McWiLUABAS. Thank you, Chairman Pressler and members 
of the committee, lliank you for fiivin|; me this opportunity to tes- 
tify in opposition to the Ocean Snippmg Reform Act of 1995. My 
name is Brian McWilliams, president of the International Long- 
shoremen's and Warehousemen's Union, representing 60,000 mem- 
bers employed in longshore, warehouse, manufacturing, hotel, agri- 
culture, and general trades. Approximately one-third of our mem- 
bers live and work in Senator Inouve's fi;reat State of Hawaii. 

I am joined by Herzl Eisenstadt, wno is representing my good 
friend, John Bowers, president of the International Lone^oremen's 
Association. The ILA represents dock workers on the East Coast, 
in the Gulf, and on the Great Lakes. 

In addition to our oral presentations. President Bowers and I 
have submitted a joint statement which outlines our position on 
the legislation. 

Mr. Chairman, thou^ I believe you are well-intentioned by in- 
troducing S. 1356, President Bowers and I harbor very serious con- 
cerns about its effect on working people in the maritime industry, 
port communities, small- and medium-sized business, and our econ- 
omy. 

First, the elimination of the Federal Maritime Commission is un- 
warranted. Why should an independent agency be abolished in 
favor of the Department of Transportation performing essential 
regulatory functions? Maritime labor assessment agreements have 
historically been fine-tuned by the Federal Maritime Commission 
without labor discord. 

Transferring this function to a politically charged department 
would be imprudent and dangerous for future labor-management 
relations. We would actively oppose any legislation which failed to 
create or retain an independent structure to oversee essential regu- 
latory functions. 

Second, this bill will give carriers and large shippers inordinate 
power to dictate traffic patterns in international trade without pub- 
lic involvement or public recourse. Under the terms of the legisla- 
tion, large carriers and huge multinational shippers could easily 
and purposefully agree to bypass entire port communities in an at- 
tempt to monopolize the marketplace and inflate profits. 
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Essentia^, this leeislatdon extends the carrier cartel to large 
shippers, mthout public tariff filing, ports will not be able to 
evaluate trends in the marketplace or attract needed business if 
the traffic patterns are set in advance. Taxpayers throu|^out diis 
counti^ would be bilked out of investments tney have already made 
in their norts. Prohibitions against unreasonable discrimination or 
abuses of power cannot be implemented without disclosing pricing 
information to the public. 

Third, this legislation would place inordinate pressure on our 
employers to compete by slicing up the wages ana benefits of our 
work force. I am not speaking only for longshoremen, but machin- 
ists, truckers, office/clericals, rail workers, and general tradesmen, 
who make up the bulk of over 1 million direct and indirect domes- 
tic jobs in the land-side maritime industry. 

Mr. Chairman, ask an American trucker, whose wages have 
dropped in real dollars by 27 percent since deregulation of the 
trucking industry — since its implementation — ^if his family is better 
off under such cutthroat conditions. Ask an airport worker in Sioux 
Falls, SD, or Charleston, SC, if his family ana the community are 
better off with deregulation. 

The answer is a resounding no. A recent Journal of Commerce 
editorial by a NTT League deal-maker makes negative references to 
our ''contractual demands." 

Furthermore, a recent industry periodical dismissed organized la- 
bor's position as unimportant ana an ill-conceived attempt to pro- 
tect jobs. If nothing else, the NTT League agenda has now been ex- 
posed as anti-labor. 

Mr. Chairman, a distinguished panel of maritime experts formed 
an advisory commission on conferences and ocean shipping in 1991, 
to study the Shipping Act of 1984, and to recommend changes to 
the Act. After a year of deliberations, no consensus on any of the 
migor issues was reached. Taxpayers who financed the commission 
report will be hard-pressed to understand why there was no ref- 
erence to the study during the House committee's rapid-fire mark- 
up without hearings. To date, their work has been largely ignored. 

The fact that the distinguished and knowledgeable advisory com- 
mission failed to recommend any changes to the Act shouM give 
the Congress pause to reflect on the consequences of their actions. 
Proponents of the legislation have acknowledged to me that it will 
intensify the alarming trends that already exist in the maritime in- 
dustry—bigger and fewer ports, larger carriers, larger shipper con- 
glomerates — ^which have the effect of limiting tiie benefits of inter- 
national trade to a few giant entities. 

From a public policy perspective, is anyone asking the American 
worker if these are good or bad trends for America, and to what 
extent the Dereeulatory Shipping Act of 1984 created or aggra- 
vated these trends? Should we as a Nation ask our small business 
exporters, who invest in American workers, to subsidize the ship- 

[nng costs of laree, multinational corporations, as we predict this 
^slation would do? Should we relegate entire segments of re- 
gional labor forces to ttie unemployment rolls, as this legislation 
would also do? 

President Bowers and I believe that the proposed legislation goes 
too far and too fast From my long 28 years of experience in the 
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maritime industry, including my years as a sailor on the West 
Coast, to my work as a longshoremen and marine clerk in San 
Francisco, and now as president of my Union, I have come to know 
and respect mariners and land-side maritime workers in every 
maritime region of this country. 

Every region has its own distinct culture, from San Diego to Bel- 
lingham and Honolulu to Dutch Harbor on the West Coast, and the 
Port of New Orleans in the Gulf, to the Massachusetts Port on the 
East Coast, the maritime industry is not just a part of America's 
romantic heritage. It is a $1.5 billion industry, and the economic 
lifeblood for so many hardworking American communities which 
must be preserved. 

We strongly urge you to take a more cautious approach to a com- 
plex issue, which may have far-reaching implications for maritime 
workers and workers in businesses in all of our coastal commu- 
nities. 

At this point I would like to invite my friend Herzl to continue 
on with the testimony on our behalf. 

Senator Lott. Mr. McWilliams, always when you refer to the 
Gulf, be sure to include Gulfport and Pascagoula. There are long- 
shoremen there. [Laughter.] 

Mr. McWiLLiAMS. Tnat was a long word for me. 

Senator Lott. Just try Gulfport, then. I think you can get that. 
[Laughter.] 

Mr. McWiLLiAMS. OK. That is fine. I understand. 

Mr. EiSENSTADT. Mr. Chairman, I am certain that if President 
Bowers, who unfortunately could not be here today, were sitting in 
my place, who I have to m effect substitute for him, I am certain 
that he would second every word that was said by President 
McWilliams. 

The concern of the ILA is not just that of labor and the longshore 
industry alone. We are very well aware of the fact that there is a 
"snowball effect" that proceeds from the waterfront right inland, 
maybe as far as South Dakota and certainly in Pascagoula and 
New Orleans, and everywhere else where there is a port. 

The question was asked before: "How many ports are there in the 
United States? and "Do we need so many ports?" The answer is: 
There are hundreds of thousand — ^indeed millions — of working men 
and women in every segment of the industry, including the NVO's 
and the freight forwarders and the shippers. Everybody comes into 
play when you are talking about maritime commerce. 

The "snowballing effect' involves jobs. If closing down some mili- 
tary bases had sucn a tremendous impact on the surrounding com- 
munities, then we can very well imagine what the tremendous im- 
pact, the immense impact will be as and when some of these 
ports — ^in fact more than some, numerous ports — will become small 
feeders, maybe at the most shipping to and from load centers and 
other areas which will be determined by the effects of this type of 
legislation. 

What we are goine to see are hundreds and thousands of jobs 
going the same way that the longshoremen's jobs will also eo. What 
we are going to see are "megaterminals." Many inland, ana the ter- 
minals at the ports will start to decline, yfhai we will see, as Mr. 
Welch indicated and as President McWilliams indicated, are going 
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to be not only smaller terminals, but we are going to see that they 
are fi^oing to go to oHier areas where they have not been able to go 
until now, and what we also are going to see are communities, en- 
tire communities that rely upon me taxation of maritime facilities 
and their activities, and that they will also suffer as their income 
sloughs off. 

Senator Exon, at the beginning of this hearing, said that ''time 
is of the essence." It took 5 years — 5 long years — ^to produce a bill 
back in the eighties until there was a consensus on what the effect 
was going to be. Time really is only ''of the essence" if there is a 
crisis. There is no crisis here. But what we are going to see is a 
crisis if we do not take the time — if the Senate does not take the 
time — to study the implications of what this bill portends, because 
those implications are far more far-reaching than what appears 
just on the surface. 

I must take exception to Mr. Emmett's statement that this bill 
will generate jobs that otherwise will be lost. I must turn his state- 
ment on its head. Where will all the thousands— and possibly mil- 
lions — of jobs go that potentially will be lost as\ a result of what 
could happen once this bill passes? Once it goes into effect, what 
will happen to all of those jobs that no longer will be there? That 
is what we are concerned about. 

We are concerned about the ports; we are concerned about the 
constituents that are represented by the Members of the Senate as 
well as by the Members of the House, whose constituents will be 
looking to them to ask: What happened to our jobs? These port 
cities are not in one or two States, they are in many States, and 
all of these States are concemed^and should be concerned — with 
what happens to them. Thank you. 

The Chairman. Thank you very much. 

Let me ask any of you the question: Is it not true that rational- 
ization of ports b^an with deregulation in the motor carrier and 
railroad industries? Does this legislation accelerate tliis process or 
not? I guess the concern also is that deregulation of rail and truck- 
ing in 1990 caused substantial changes and improvements in line 
or cargo routing through various U.S. ports. Wouldn't some of the 
effects of this continue even if this bill did not pass? 

Mr. LaRue. I will start In my comments I address some of that. 
I think rationalization of ports, at least on the East Coast and to 
some degree on the Gulf Coast started in the eighties, and several 
ports have lived through tiiat. They have come out with a different 
structure, with handling different cargoes, and that process is con- 
tinuing today and will continue, I believe, whether this legislation 
passes or not, and I do not see anything in the existing law that 
IS going to provide any real protection to ports. 

I think what happened in the eighties, I think it was Senator 
Inouye mentioned Boston, Philadelpnia, Wilmington, DE, Takoma, 
and maybe Portland, OR as ports. The port of Wilmington, DE, I 
know from my experience in Philadelphia, is doing it very well. 
They developed a market handling containerized bananas in much 
the same way that Gulfport has, and they have been tremendously 
successful dealing with Chiquita and Dole, just as Gulfport has, 
and they have been able to build that in looking at what is happen- 
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ing in the marketplace. They are not going after some of the 
supercontainer lines. 

So I think you see ports trying to anticipate that, and I think the 
rationalization process, as we have talked about, with the partner- 
ships that have formed by the m^jor carriers and by the size of tiie 
vessels that they are putting into play these days is going to con- 
tinue and ports are going to have to be ready to deal wiHi that 
whether this legislation is there or not. 

The Chairman. I certainly do not want anybody to lose their job 
these days, including me, but what I am trying to get at is, you 
know, we have a lot of changes in our economy occurring anyway, 
and this bill mieht not be the onlyr cause of some of those changes. 

Mr. LaRue. I do not think this bill will be the cause. I thmk 
those forces that are bringing about port rationalization are there 
today. I do not think they are being stimulated by this bill. They 
started in the eighties with rail ana truck deregulation, and thev 
have continued through today, I am sure, as my colleague can talk 
about, because he deals with those container lines every day as to 
what they are doing, and he has been very successful at doing it, 
but that process is something that the msgor U.S. ports have to 
deal with every day, and it is not eoing to go away. 

The Chairman. Does anybody else want to comment on this? 

Mr. Welch. I agree that the deregulation of the land transpor- 
tation provided the opportunity for steamship lines to start ms^ing 
decisions. None of these were port decisions, by the way. Port au- 
thorities had nothing to do with any of it, so steamship line deci- 
sions to load center — ^that is the term that was first used — ^when 
that became possible to do, they could actually work a tradeoff be- 
tween land transport on the one hand and the elimination of vessel 
cost on the other, and so concentration in a port or two ports or 
three, instead of five or six, yes, that occurred. 

What really accelerated it, though, was the 1984 act that this bill 
would scrap, and that enabled the steamship lines to work together 
cooperatively under an antitrust arrangement for the first time in 
sharing their space and having joint vessel operations, etc. Tliat 
was certainly a direct result of uie 1984 act. When a number of dif- 
ferent lines can come together, three, four, five working together, 
and select a port as a load center, then yes, it can have really dev- 
astating effects on ports that lose out in the decision. 

Mr. EiSENSTADT. May I just mention, as long as Wilmington, DE 
was talked about earlier, which happens to be within the ILA's geo- 
graphic description, let me point out that was a very difficult situa- 
tion, and we were able, with great energy and difficulty, to retain 
that work there. We could not say the same is going to happen 
with all of the other ports where there is an effort to relocate the 
work. 

That may be more the exception than the rule, and I think that 
should be seen as such. It is not a good example in my estimation, 
or in the ILA's estimation, of what will happen in many of the 
other ports where a carrier— a private carrier--decides to relocate 
and to move elsewhere, and that is very much what can happen 
under the system that is contemplated under this bill. 

The Chairman. I do not want to appear anti-labor. I am veiy 
concerned about labor and our working people. Indeed, my family — 
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in fact, I am the first one to work inside, so I am veiy familiar with 
working people, but there are certain changes that are occurring 
throuj^out our society, and I do not know if this bill would be nec- 
essarily to blame for all of that, would it? 

I mean, it is apparent to me this bill is not a very popular bill 
in some quarters, so it is going to take us a while to get to it, 
maybe, but anyway, I put it out there as a mark so we can start 
talking and take a try at it. 

Mr. EiSENSTADT. I agree with you. Senator, that this could be a 
point of embarking on a discussion on what might be done in the 
industry. But to say that it should be "an end in itself — ^which ap- 
parently is the ultimate goal— is another matter entirely. 

We believe that this — ^that the very fact that you have so many 
people at so many ends of the industry — ^and outside of the indus- 
try as well — ^who are so interested in it should indicate that there 
is great cause for more discussion and more study, and, as Senator 
Breaux indicated earlier, maybe this is the time to sit down and 
discuss what really should be done with everybody, including labor, 
management, carriers, etc., having some input into it. 

[Joint statement or the International Longshoremen's and the 
Warehousemen's Union, AFL-CIO follows:] 

Joint Statement of the Intbrnational Longshobbmen's Association, AFL- 
CIO, AND THE International Longshoremen's and Warehousemen's Union, 
AFLr-CIO 

The International Longshoremen's Association, AFL-CIO and International Long- 
shoremen's Warehousemens' Union, AFL-CIO, uie two prindpal representatives of 
longshore workers in minor and minor ports on the East, West, Great Lakes and 
Gulf Pbrts of the United States, as well as in Puerto Rico, Alaska, and Hawaii, vig- 
orously oppose and denounce the backroom proposal crafted by Sea-Land Services, 
Inc. and the National Industrial Transportation Lei^e. The proposal, which 
purports to "reacae* the conference system while jettisoning all other meaningful as- 
pects of the fnresent oversi^t of rates and practices by the Federal Maritime Com- 
mission, provides for confidential ratemakin^ and preservation of anti-trust immu- 
nity which, on its face, is a blatant contradiction. It Dears the certain seeds of future 
deals and practices b^ the migor plavers in the trans-ocean transportation fame 
that cannot be and will not be proper^ and adequately policed by tne subordmate 
offices of mammoth governmental agencies. 

In the final ana^sis, these deiQs, that efTectively play-ofT the laige shippers 
against the medium and small ones, will have far-reaching implications and eirects. 
Shippers, as well as ports, will initially have no choice but to Tollow the leaders." 
Thereafter, they will either disappear oecause of their inability to compete or will 
become subservient to the carriers, as fewer vessels need to visit fewer ports, and 
they must vie with one another for the remaining business. 

The impacts of the arrangements, the meigers, and especially of the consolida- 
tions, on those regions that are economically tied to the nation's historic ports will 
suffer the most. It is not only jobs that are at rids; entire segments of the car^- 
handling and servicinff industiy will be affected. The viability m entire communities 
in traditional areas along our maior seacoasts, such as Boston, Philadelphia, Nor- 
folk, North Carolina, Georgia, Portland, and Oakland, will depend upon the dictates 
and whims of a few dosen shipping executives who could care less about the trickle- 
down consequences of their surreptitious deals on the dail^ lives of breadwinners 
and entrepreneurs. This could not nave come at a more critical time for some ports, 
like that of New York, Oakland, and Boston, which are on the veige of trying to 
cure the dredging malady that confiionts them. The uncertainties and instabihties 
that this "quiot-nx," self-aggrandizing proposal will ii\ject into the planning and de- 
bates over dredging will tend to scuttle and stifle the movements to find and fund 
much-needed resolutions to these crises. 

We recognize that there are times when regulations can be overdone and burden- 
some. However, the flJbsenoe of effective regulations or meanin^l oversight arepre- 
cisely the situations which brou^t i^ut uie regulatory agencies, such as the FMC, 
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in the first place because of the cut-throat competition — including from foreign car- 
riers — that created an atmosphere of unbridled and at times chaotic international 
trade practices in an era of monopolistic tendencies and uncaring methods of doing 
business. 

The antidote for over-regulation or even for misouided or lethargic rulemakinff is 
not to throw the baby out with the bath water." Rather, our Unions maintain tnat 
statutory measures as this one, with potentially monumental results that readily 
lend themselves to undesirable ends and that, for their realization, reouire the con- 
tinued frugally granted protections of our antitrust laws that can shield them from 
the adverse impacts upon others of their own actions, must not be allowed to "pass 
muster^ without full and meticulous inquir]^ by the Congress. There is just too much 
here that can or could go wrong. There is just too much leeway for the mi^ty few 
to inflict damage upon the more vulnerable many in the carrier as well as longshore 
industries and those derived from them. The potential for consolidation; the ambigu- 
ities and uncertainties of cogent oversight' the paucity of independent inquiry or 
challenge; the certainties of interference with established shipping and business pat- 
terns; tne inherent likelihood of rising rates that lies in the wake of the dominance 
of lesser numbers of truly competitive carriers; the not improbable specter of 
mothballing of entire unused terminals and ports, etc., most assuredly should make 
any responsible legislator hesitate to enact provisions that are suspect at the outset 
and which ma^^ be all the more difficult to remedy once it is on the oooks. 

The answer is simply not to "do something," in order to quickl}^ replace or displace 
the FMC or its functions. It is to do something sensible, consistent with onsoing 
ocean transportation stability and with due regard for all aspects of the underlying 
purposes and objectives of a key industnr in a free — ^but not free-wheeling — soaety. 

Mr. Chairman, the Shipping Act has been a feature of maritime commerce since 
1916. It has regulated the industry via the FMC, under the provisions of a number 
of amendments over the years, including the Shipping Act of^l984. Conferences and 
collective barf^aining have been protected from the restrictions of the anti-trust acts, 
so that the Lines could fix rates in conjunction with one another, just as bargaining 
could take place on multiemployer bases. Tariffs have been filed with the FMC, 
which allow carriers to openly compete with one another with cdl knowledge of what 
was being offered to their respective customers. 

What we are all looking at in the current maritime transportation scheme is a 
system of regulations enacted by Congress before any of us here were bom and 
which, over the years, has proven sensiole and flexible. It has enabled carriers, port 
authorities, shippers and labor to operate in an open, yet competitive, arena where 
they could exist and survive based upon their ability to timeiy and efficiently and 
effectively provide services. In the process, traffic patterns have set in, ways of 
doing business in the movement and Handling of ^oos in foreign and domestic com- 
merce were established, and whole port commumties have come to rely upon those 
patterns and ways. 

It is apparent that there are some carriers and shippers who simply are not satis- 
fied with a loaf under each arm, but want the whole basket. They want the pen- 
dulum to swing entirety in the opposite direction, by giving them the opportunity, 
through covert arrangements, to wnip-saw their smaJler or less able competitors m 
the international ocean trade. They seek to pit ports that have made huge invest- 
ments for their benefit and therefore with high stakes in this matter, against one 
another. They want to give the major players in the shipping business advantages 
over the minor ones, in ways that recall for us how things were done years ago be- 
fore Congress and the FMC came along to level the playing field. 

The longshore unions initially opposed the proposed changes to the law because 
they felt that the protection for collective bargainixig would be tampered with by the 
other agencies. However, despite assurances of no interference directly in our agree- 
ments be statutory interdiction, we see no antidote for our remaining concerns. In- 
deed, much to the contraiy. The specter that took the place of our imtial apprehen- 
sions has an even more ominous presence. It has risen in the form of a back-door 
deal by the National Industrial Transportation League C^.I.T."), whidi represents 
the major shippers (DuPont, GM. ana so on), and Sea-Land to continue the con- 
ference system, while allowing tnem to make private, undisclosed rate arrange- 
ments between carriers and shippers that would not be known to the public because 
tariffs would no longer have to be filed. As a result, the carriers that do not have 
the leverage or abilitv to make these deals or who are unaware of them will be los- 
ing out and will not be able to compete by offering their customers the same or bet- 
ter deals. In fact, it could turn out mudi like what happened in the days of the old 
rate wars, except there would not be a ^evel playing field". At least when the air- 
lines compete or, as in the old days, when the m^jor players tried to undo the inde- 
pendent station owners in the gasoline business, they at least knew what one an- 



Digitized by 



Google 



83 

other was ofTering, even if it meant that they couldn't give the same deals to their 
own customers. 

Here, the major carriers, because of their size and levera^, will be tying-up the 
migor shii)pers with mega-deals that in the long run will drive the smafier carriers 
out of business. At the same time, the already evident movements of these carriers 
for alliances with one another, for buv-outs, ror consolidations and the introduction 
of lar^ vessels will on^ compound the effects of these secret deals and vice-versa, 
and will give them dominant position in dealingwith shippers as well as with Port 
Authorities. They will be able to re-arrange tnwfic patterns by limiting the number 
of ports where their ships will be calling and from which their cargoes will be trans- 
ported inland and to other port areas as well by trudc and rail. Ports with the best 
trudc and rail centers will survive while other ports will become "feeders* or will 
otherwise decline. Billion dollar facilities will have to be mothballed, entire commu- 
nities that have been built around these ports will suffer. In the process, ILA and 
ILWU longshoremen in those ports will see their jobs fade away and their fringe 
benefit funds will be underfunded because of the lack of contributions from 
manhours of work or tonnages, as the case may be, in those ports. 

At a point in time when the Congress is so taken up witn the medical coverages 
for our citizens and looks to private funding to accomplish that purpose, we must 
emphasize that fringe benefits for meeting the medical and other needs of our mem- 
bers which are derived from industry contributions in a number of ports are already 
jeopardized in a number of places and have had to be beefed-up. 

One can only imagine what will happen if the predictions that already are being 
made because of this proposal ever are realized in the smaller or less utilized ports. 
Even if some of these processes ¥rill be occurring absent the proposal, such as con- 
solidations, etc., they certainly will be greatly accelerated bjr it. (See, for example, 
the article on the effects of the Puerto Rican Line's changjes in its port calls in the 
Journal of Commerce of July 31, 1995, which have eliminated dropcalls at Balti- 
more, Charieston and New Orleans in favor of New York and Jacksonville). 

The former head of the Port Authorities has denounced this proposal. Even some 
of those carriers, such as APL^ which at first seemed to go along with it have mis- 
givings. They now feel that it is wrongful and that the secret deals will tend to cre- 
ate problems for them because of the potential collusion. The current and former 
heads and members of the FMC call the proposal "disastrous* for the industry. The 
media's monitors of the industiy perceptively recognize that the Sea-Land-N.I.T. 
deal has split the industry and threatens the future rationale for the conference sys- 
tem, because of the distrust and uneasiness that it has created from one end of the 
of the transportation network to the other end. 

Mr. Chairman, what this le^lation accomplishes is nothing less than a sea 
change in the way that international ocean trade has been hanoled over the years 
under an organized and relatively stable set of miles that will now be torn asunder 
without the attention and deliberation that it obviously should have had from the 
very outset in the House. TTiere are those who are tiying to push it through without 
the usual careful consideration that Congress normidly gives to legislation that can 
have serious, far-readiing impacts upon commerce between the States and foreign 
countries and that can afiect thousands of jobs from one end of the country to the 
other. The members of this Committee must recognize and come to grips with the 
monumental impacts that the proposed legislation can have on the States and ports 
represented by Members of Congress who will be accountable for the conditions that 
will follow when these effects tsKe root. It is vitally important that they should real- 
ize that it could^ in the long or short-run, come to haunt them, as their constituents 
see their jobs disappear and regk>nal economies up and down the coasts come into 



ome very knowledgeable and respected members of the industry are predicting 
that the proposed legislation will eventually do away with the entire concept of com- 
mon and contract carriage of caigo as we have known it. This is a real possibility, 
inasmuch as doing business "under the table" destroys the type of open, competitive 
atmosphere and practices that prevail under our laws in virtually every other indus- 
try. We already are seeing how abuses of the anti-trust exemption have created 
problems in the sports industries and elsewhere. The effects of such abuses in the 
maritime industiy will be far more devastating as they come to roost. 

In view of these prognostications and the uncertainties that surround them, we 
earnestly submit that wis Committee, which is the first to seriously consider this 
momentous, sweeping legislation that, with one broad swipe, attempts to overturn 
and displace an entire regulatory system of oversight and controls, should explore 
the potential for such abuses. It must decide for itself whether the downside of this 
new scheme is so unacceptable and the opportunity for abuses are so great or prob- 
able that it cannot pass muster in its present form. At a minimum, it must be sent 
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back to the drawing boards to bring its purposes and implementations back into bal- 
ance,^BO that everyone affected can live with it. 

Among the issues for congressional inquiiy and questions to be resolved, before 
this Bill can come to a vote, are: (a) The impact on small shippers; (b) the impact 
on jobs and fringe benefits funds in the longshore industry; (c) the impact on jobs 
that are tied to the handlin{[ of cai^go, including transportation, forwanling, export 
and import businesses, servicing enterprises, etc.; (d) the impact on surrounding 
port communities, includins businesses, municipalities, taxable income, hi^wavs 
and rail facilities, etc.; (e) tne impact on port and terminal facilities, including tne 
ran^ of investments that have been made over recent vears to taake them more 
efficient and capable of handling vessels and cargo; and, (f) the overall impact on 
our national commerce, on maintenance of American shipping, on costs to consum- 
ers, etc. 

In the course of this hearing, you will be listening at length to representatives 
from other sectors and points of^view in the industry about the consequences on 
shippers, on carriers, on ports and on the public at large of the proposals for allow- 
inff secret deals to be protected by our laws and the ^m predictions for what will 
follow when tariffs become a thing of the past. We will therefore endeavor to give 
you some insight into the outlook Trom the perspective of the waterfront employees 
whose work lives have been dedicated to servicing the import and export carso that 
constitute the bulk of our Nation's international trade and whose income and bene- 
fits are directly at stake in the wake of this legislation. 

As the Members of this Committee no doubt are aware, our unions-and the ILA 
in particular— have experienced significant reductions in numbers and, in recent 
years, have seen their members' benefit funds endangered over recent years and 
jobs eliminated, reduced or otherwise changed because of a number of factors and 
changed methods of operation in our industry. Nevertheless, we have adjusted to 
automation and containerization; we have recognized the need to update our mem- 
bers' skills and to increase their productivity; and we are coming to grips with non- 
union and anti-union elements that seek to replace and displace our members. How- 
ever, havinff tackled all of these difficult measures over the course of the past two- 
and-a-half decades, in an industiy atmosphere that has turned the comer from '^r- 
moil and uncertainty" to "stability and cooperation", we now face the prospect of a 
future under a menacing cloud that hovers over all of us because what it could 
mean for any of us. 

Let us be more specific. It now appears that a number of presumptions that we 
have worked under in past years no longer will be there, with calls heralding the 
departure of the FMC and the filing of tariffs. It is becomins evident that if the pro- 
posed legislation is enacted, we wilTbe moving into a "twilignt zone* of uncertainties 
and intangibles. It has been generated by the self-indulgent goals of a m^jor carrier 
and shipper organization. They care not what havoc they wm create from one end 
of the industry and cargo-handling process to the other when tiiey enter into their 
secret deals as they disassemble the stability and predictability of ocean rates for 
cargo and in the course of 'Vate wars" and hard-ball tactics, re-route well-estab- 
lished traffic patterns by water and land. 

Articles that have appeared in various publications which include statements by 
the chief proponents of this new method of doing business amply show that those 
who dreamed-up this ill-devised plan admit that they have no clear vision of what 
their scheme will yield Neither they nor anyone else can tell us with any degree 
of certainty which lines will— or will not — survive to be serviced by our members 
in a repeat of the era of free-wheeling rates and cut-throat tactics of by-gone days; 
or which ports where our members have invested their life's toil and banked their 
and their families' futures, will become load centers" and which will decline to be 
"feeders* or be neglected to the point of going out of existence; or where the ship- 
pers, whom we have tried so haM to re-attract to the pier, through the frei^t con- 
tainer station prc^am, will turn, as and when a handful or less of the dommating, 
consolidated carriers, or dominant shippers, will determine where, when and how 
this will all be done — ^inland or pierside. Neither is t^ere any clear clue on what 
will it mean — for our members or for our employers — ^when the conferences become 
unglued, as one carrier after another loses all confidence and trust in what the oth- 
ers are doing behind their backs to undo their own business relationships and their 
ability to compete in the maiket place in such a highly competitive industr]^. 

It should not be hard to realize what inevitably will happen when there is no real 
accountability on the part of the carriers, because their paper-trails cannot be pene- 
trated or are out of sight and the government agency that is delegated to take over 
the FMC's policing functions is simply unable or unwilling to act, whetlier due to 
lade of interest, expertise, personnel and/or funding. It is easy to foretell that as the 
laiiger, consolidated, meiiged lines use their leverage to take over the business of 
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their smaller fonner oonqxtiton; as mega-canien with lai^er and larger vessels 
make fewer and fewer port calls; and as they select their ports-of-call with an eye 
to meeting their own needs and the abilities of those penis to service their clientele 
by rail and road, other ports up and down the coasts, with their long and proud 
histories of maritime service ana billions of dollars invested in equipment ana with 
populations and communities that have developed and prosperea in significant 
measure on ocean trade and related transportation^ will fall l^ the wayside. We are 
not simply speculating on what mi^t happen. Indeed, in an article in the Journal 
of Commerce on Ju^ 11, 1996, Mr. Emmett, the key N.LT. proponent, is quoted as 
saying: "Tb/e time has come to take a look at the number of ports in the United 
States and where they are located," as he wonders aloud if it was worth spending 
money to maintain all of them, whether as public or private entities. 

The implications of Mr. Emmetf s comments, which are those of the designer or 
initiator of this new sdieme, are most revealing of what he has in mind of what 
we can expect. It is not just our longshore members who work in these laroe and 
especially smaller ports are destined to be affected by the dictates of a handful or 
two of snipping and carrier moguls. What we are really ta]kin{[ about here are en- 
tire communities in traditionar seacoast towns on the Atlantic, Pacific and Gulf 
Coasts, such as: Boston, Massachusetts; New Haven, Connecticut; Philadelphia, 
Pennsylvania; Wilmington, Delaware; Wilmington, North Carolina: Charleston, 
South Carolina; Savannah and Brunswidk. Georma; Mobile, Alabama; New Orleans, 
Louisiana; Port Everslades and Miami, Florida; Beaumont, Texas; San Diejpo, Cali- 
fornia; Hueneme, Caufomia: Oakland, California; San Francisco, California; Port- 
land, Oregon; Vancouver, Washington; Tacoma, Washington; Seward, Alaska; and 
even on the Great Lakes, which wul be placed at risk unless the Senate acts to stop 
these measures which threaten their continued viability as functioning ports. 

We can foresee that hundreds and thousands of jobs and essential health, welfare, 
pension and income benefit plans of our members who work in any of these and 
other ports where the axe can fall will be eliminated entirely or will be seriously 
imperiled, if the vessels and manhours of handling their cargoes that generate the 
fbnds to support them no longer come to dock. We feel certain that those among 
you who come from those far-fmn^ areas of our country as well as your felbw legis- 
lators may predict the far-reaching effects of the demise or dedme of these and 
other ports on the surrounding business and residential communities that have 
grown from or because of their location l^ the sea during a century or more of 
Healthy and undisrupted commerce. We find it hard to believe that any of them 
would not take the time or make the effort to consider the possible — if not prob- 
able — ^impacts of undoing three-quarters of a centuiy of a referee agenc^s coverage 
of an inaustiy that so vitally touches on the economies of their SHtates, the liveli- 
hoods of their constituents and the stability and growth of the local ports in many 
of their home districts. It bogies the mind to imagine that they would allow cor- 
porate enterprises to become so en^Mwered, without any handicaps or restrictions, 
through deal-making behind a curtain of secrecy that would not be subject to their 
or to the executive orandi's si^t or oversight. It is a process that could — and in 
all probability will — ^have damaging or disastrous impacts on the future incomes and 
expenses of the very people who have elected you to office and even on the taxes 
that are derived from the activities of local port economies and from the industry 
itself. 

If closing down a militaiy base can evoke a mountain of disquietude among the 
directly concerned Members of Congress, then what should the prospect of 
downsizing of an entire regional port cause among the affected legislators!?! 

It is inconceivable to us that our members' elected officials, and especially those 
from regions that will be drastically or even indirectly ii^ured, could in one stroke, 
throw over-board a workable system that has been operating above-board, without 
conducting in-de^ studies to evaluate its short-term impacts and long-term con- 
sequences on their States, on their oomnmnities and on our national commerce. In 
passing such drastic changes in the operation of a migor industry that feeds on vital 
export and import trades. Congress is effectively playing a game of 'Russian rou- 
lette" with the futures of severu States and especial^ oftheir local port economies. 
The number of penetrating (raestions and criticisms voiced by the members of this 
Committee in interrogating the proponents of this legislation nmst make the mem- 
bers of the Committee and their feUow legislators pause before plunging into unfa- 
miliar and shaik-infested waters or to enter into a twilight zone" that can have 
unforeseen effects on a paramount national and international industiy and upon the 
public that it serves. 

The ILA and the ILWU are at a mvotal point in our common history, one that 
encompasses not only the longshore labor movement but the entire maritime com- 
munity and those that depena upon it in one way or another, onshore and off-shore. 
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We urfle you to step out cautiously, carefully and prudently in scrutinizing each and 
every feature of this proposed overhaul of the maritime regulatory process. It is a 
Humpty-Dumpty task that, once it proves erroneous or unmanageable, will be even 
more (ufficult to reconstruct and revise. In passing this legislation, the Congress 
will be opening up a Pandora's Box of insurmountable problems and create a migor 
antitrust headadie, both for this and any iiiture Admimstration and Congress above 
and beyond the impacts on the industiy itself. 
Thank you for your attention to our comments on this m^jor piece of legislation. 

The Chairman. Thank you. Senator Breaux. 

Senator Breaux. Thank you, Mr. Chairman. I thank the panel 
for their testimony. 

Mr. LaRue, I got a letter from the Gulf Ports Association saying 
that they support the Shipping Act of 1984 and the retention of the 
Federal Maritime Commission. I take it that is not the same as 
your position. 

Let me ask you a little bit about the port of Corpus Christi. I 
know you all are doing well, and it is a wonderful city and you 
have a terrific port, but your port is not really affected by liner con- 
ferences. 

Mr. LaRue. I agree. I said that in my statement. 

Senator Breaux. So it is really easy to support something that 
does not affect you. 

Mr. LaRue. Well, as I also mentioned, we have spent in the last 
few years about $40 million on general cargo facilities, and we are 
lookmg to do more business like that. We are looking to diversify 
our cargo base. 

Senator Breaux. How many cranes do you have? 

Mr. LaRue. Right now, one. 

Senator Breaux. That makes the point. I mean, these other ports 
are out there, are in the middle of this business, they survive on 
this business, and they think it works pretty fairly, and the rates 
are down. I mean, they are down since the 1984 Shipping Act. I 
mean, Ronald Reagan, President Reagan really pushed the Ship- 

Eing Act because it was a msgor deregulation piece of legislation, 
ut it still had some public interest standards with regard to anti- 
trust. 

Now, what can your port not do today, under the current law, 
that you feel legislation is necessary to allow you to do? 

Mr. LaRue. 1 do not think there is anything we cannot do. My 
point was that the forces that are there are in play, as they were 
in the eighties, that are changing the way ports oo business and 
rationalizing ports, and I do not think this law will change that. 
I do not think the existing law will protect ports. 

I lived through some of that in Philadelphia in the ei^ties and 
nineties, and did not see anything that this law or the FMC could 
do when the carriers decided to pull out of Philadelphia that would 
give us any protection, and I think that situation still exists today. 

Senator Breaux. I tnink that is a very good point you make, and 
very fair. I mean, the fact tiiat ports are p^oine to survive based on 
their ability to be competitive and provide uie services that are 
needed, and no law in Congress is going to keep in existence a port 
that is inefficient and should not be there, but that is the current 
law, and I think it works very well, and I think the concerns that 

f people have raised about the new changes that are proposed in this 
egislation are very, very real. 
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For the life of me, I just cannot see why we moving in the direc- 
tion of allowing secret contracts and secret deals to be made behind 
closed doors with antitrust immunity is good public policy. 

I do not have any more questions. I thank the panel. I think they 
have done a veiy fine job in presenting their opinions. 

Mr. Chairman, unfortunately I have a speech downtown I have 
to go to, and this is not to say to my good friends on the next panel 
that I am trying to avoid them. I would love to discuss this with 
them. In fact, I will discuss it I just cannot be here for their pres- 
entation. 

Thank you, Mr. Chairman. 

The Chairman. Senator Lott. 

Senator Lott. Thank you, Mr. Chairman. 

Mr. Welch, since I haa such an easy time understanding the way 
you talk — [Laughter.] 

Senator Lott [continuing]. I thouc^t maybe I would follow up 
with a question of you. You explainea tlie resists of passage, all of 
the negative implications, and your viewpoint from your port there 
in South Carolina, but you never got into any speofics m the bill 
that caused you great concern, so would you maybe touch on a cou- 
ple of points that you feel like would be troublesome to you? 

I generally think the idea of looking at ways to improve things — 
change if you will, reform — ^is a good idea, but change for change's 
sake, we do not want to do that We want to make sure if we have 
a change, that we do it rig^t. 

So I think the idea that what we have got is fine, let us not 
chance it, will not sell, but tell us the specifics of where in this bill 
you think there will be a problem for your port in South Carolina 
and my ports in Mississippi. 

Mr. Welch. Well, as I think I said in my lead statement, I ex- 
pressed concern that this legislation will result in destabilization of 
t^e liner shipping industry, and I further pointed out that this is 
not composea just of U.S. flag carriers. It is an enormous industry 
out t^ere, multiownership, and various types of ownership. 

This kind of legislation that literally opens the door for large 
shippers to negotiate with a Sea-Land also opens the door for that 
same large shipper to negotiate with Cosco or with any other for- 
eicp-owned or foreign-flag line. 

Now, I see the scenario unfolding where this kind of thing hap- 
pens to the point where the number of steamship lines will de- 
crease, the power of tlie foreign-owned lines will increase, in my 
opinion. 

My Abends in the U.S. flag fleet m^ not agree, but I have lived 
long enough to see the American flag fleet virtually disappear, hav- 
ing nothing to do with this, having nothing to do with what we are 
taSdng about tods^— having to do with another set of regulations 
that the Federal Government imposed that made it impossible for 
them to survive. So I see a destabilization. 

Now, how does that affect the port? I think it will have a dev- 
astating affect on a lot of ports, because it will drive this consolida- 
tion even further. It will absolutely do that in my opinion, so I do 
not think it is good for the steamship industry, ana because it is 
not good for the steamship industry, it is not good for ports, be- 
cause we are partners. 
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We are as close a partners as we can be, and the absence of 
ports, and the absence of public port investment in this country, we 
would not be having this hearing because there would not be any 
foreign trade, and the steamship lines carry that foreign trade for 
other parties. We are a &cihtator that links land and ocean trans- 
portation. That is our function, and I think it will disrupt it. I 
think it will also be a disadvantage to the small- and medium-sized 
shipper. 

As I indicated before, I am opposed to antitrust immunity with 
impunity, which this bill seems to imply. 

Senator LOTT. Thank you, Mr. Chairman. 

The Chairman. Thank you very much. 

We will call on the next panel. We thank you. The next panel is 
Mr. Christopher Koch, senior vice president, law and general coun- 
sel, Sea-Land Service; Mr. Timothy Rhein, president and chief ex- 
ecutive officer, American President Lines; Mr. William Verdon, sen- 
ior vice president and chief counsel, Crowley Maritime Corporation; 
and Mr. J.M. Graham, deputy secretary general, Council of Euro- 
pean and Japanese National Shipowners' Associations, and we will 
start with Mr. Koch. 

Mr. Koch. Mr. Chairman, amongst ourselves, we agreed Mr. 
Rhein of APL would be the lead statement presenter, if that is all 
ridit with you. 

The Chairman. All right, Mr. Rhein, away you go. 

STATEMENT OF TIMOTEY J. RHEIN, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, AMERICAN PRESIDENT COMPANIES 

Mr. Rhein. Good morning. My name is Timothy J. Rhein. I am 
president and chief executive officer of American President Compa- 
nies. I would like to thank the committee for its invitation to ap- 
pear here today in support of the proposed changes to the Shipping 
Act of 1984, negotiated between the carriers and the shippers, most 
of which appear in S. 1356, the Ocean Shipping Reform Act of 
1995. 

Almost 9 months aeo to the day, our three companies appeared 
on a similar panel beifore the Coast Guard and Maritime Transpor- 
tation Subcommittee of the House to testify in support of the 1984 
Act. At that time, some who appeared before that subcommittee 
urged the Congress to deregulate the ocean shipping industry 
through outright repeal of the 1984 Act in its entirety, with seem- 
ingly little regard for the consequences such an action would have 
on international ocean commerce or on the national and economic 
security of this country. 

All carriers who appeared before that subcommittee in February, 
American and foreign alike, strongly and vociferously opposed such 
a course of action. Althougn outright repeal of the 1984 Act would 
have undone the competitive balance that the act has brought to 
international liner shipping, in a single stroke it would have de- 
stroyed the stable investment climate that has enabled our compa- 
nies and American ports to invest billions of dollars over the last 
decade for the purpose of providing our customers with the most 
modem and emcient intermodal transportation system in the 
world, investment that now provides American shippers more serv- 
ices at lower real cost than ever before. 



Digitized by 



Google 



89 

Repeal on those terms would have jeopardized the very abilitv of 
our companies to continue to compete in international liner ship- 
ping while remaining American businesses. 

M the time, we asked Congress to remember that the 1984 Ship- 
ping Act and its independent administration by the Federal Mari- 
time Commission were President Reagan's and the Congress' de- 
regulatoiy response to failed attempts to apply American antitrust 
laws to international ocean shipping in the 1970's. 

When he signed the Shipping Act of 1984, President Reagan said, 
This act will minimize Government intervention in the shipping 
industry. . . . It is a milestone in our struggle to end the overregu- 
lation of American shippinfi[. . . ." 

In doing so, we noted that outright repeal, as urged by some, 
would, in fact, have increased the regulatory burden placed on car- 
riers, not decreased it, a burden that would fall disproportionately 
on ourselves as American carriers. Fortunately, our concerns were 
noted both within the Congress and among the shipper community. 
As a result, in contrast to the somewhat acrimonious atmosphere 
that prevailed at that earlier hearing, we are here toda^ to express 
our support for the seven-point compronyse proposal for changing 
the 1984 Act negotiated between carriers and shippers during the 
intervening 9 months. 

While the details of the proposal are addressed in our written 
testimony, which I submit for uie record, I would like to take this 
opportunity to briefly discuss four key points that are essential to 
our support of the compromise. 

1. Preserve antitrust immunity. First^ any proposed changes in 
the Shipping Act must preserve the antitrust immunity that is es- 
sential to stability in liner shipping and to the ability of American 
carriers to compete on a level playing field within this industry. In 
the new environment that results from deregulation of the commer- 
cial marketplace, care must be exercised to avoid further changes 
to the act that would impair the ability of American carriers to op- 
erate on the same basis as their foreign competitors or further 
weaken the ability to maintain stability and predictability in the 
U.S. foreign trades. 

2. Importance of changes to controlled carrier provisions. The 
proposed chances to expand the protections against unfair trade 

?ractices already included in section 9 of the act by virtue of the 
lontrolled Carrier Act are likewise central to U.S. carrier support 
of the proposed changes. 

In the new commercial environment that will emerge from pro- 
posed changes, any governmental entity responsible for oversight of 
ocean shipping must be given needed tools to protect private car- 
riers for possible anticompetitive behavior of carriers insulated 
from market pressures, both govemmentally-controUed carriers 
and those other carriers with noncommercial motivations. 

3. Importance of independent oversight. Third, the numerous 
successes of the Federal Maritime Commission in eliminating for- 
eign shipping practices that were unfavorable to shipping in the 
foreign trade, or which adversely affected the operations of U.S. 
carriers in that trade, have demonstrated conclusively the value of 
an independent entity to enforce those laws. Similar independence 
must be maintained for any new government entity tasked with 
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oversight responsibilities. We are particularly concerned that ship- 
ping industry interests not be subsumed within an organizational 
arrangement where they could be subject to trading-off for other 
trade or political interests. 

4. NeM to maintain freedom of contracting new systems. Al- 
thouc'h S. 1356 will successfully deregulate tne contracting rela- 
tionsnip between carriers and shippers, that success depends on 
consistent adherence to the goal of removing the government from 
any regulatory role respecting the content of those contracts. Any 
attempt to amend the legislation by dictating the reasonableness or 
content of contract terms is inconsistent with the bill's purpose and 
intent, and must be resisted. 

In conclusion, over the past decade, American shippers, import- 
ers, and exporters alike, larg^e and small, have benented from an 
unprecedented level and variety of shipping services at substan- 
tially lower cost than ever before. The proposed legislation now be- 
fore the committee takes significant strides toward creating an 
even more efficient and more market-oriented, ocean liner shipping 
industry in the United States. 

As carriers, we stand ready to work with the committee to 
change the Shipping Act as required to meet the market needs of 
our customers tor ocean shipping services under new forms of com- 
mercial arrangements. At the same time, we must remind the com- 
mittee, and otiiers involved in the search for chanee, of the need 
to preserve the balance of this compromise, a balance that will 
allow us to continue to operate as American businesses, and of the 
broad economic interests served by continued stability in the inter- 
national liner shipping. Thank you. 

The Chairman. Thank you very much. In the order you have cho- 
sen, Mr. Koch. 

STATEMENT OF CHRISTOPHER KOCH, SENIOR VICE PRESI- 
DENT, LAW AND GENERAL COUNSEL, SEA-LAND SERVICE, 
INC. 

Mr. Koch. Thank you, Mr. Chairman. 

My name is Chris Koch from Sea-Land. I would like to, on behalf 
of Sea-Land, completely echo the comments of Mr. Rhein. 

I was a staffer here in tiie Senate in 1984 when the Shipping Act 
was passed, have served for 2^2 years as Chairman of the Feaeral 
Maritime Commission, and for the past 2V2 years have been at 
Sea-Land, so I have been able to see these issues from several dif- 
ferent perspectives. 

The U.S. carriers, in supporting the seven-point compromise, did 
so for tiie reasons outlined by Mr. Rhein. I would like to focus on 
three of the features of that bill, and that is the independent action 
on service contracts, the elimination of the tariff filing and enforce- 
ment doctrine, and the ability to have confidential contracts. 

We certainly do find it very important to retain our antitrust im- 
munity, and this compromise would do that. I would point out, 
however, that under this compromise it is not correct to character- 
ize that as "immunity with impunity." In fact, our antitrust immu- 
nity would carry along with it increased market forces that would 
be brought to bear, and that is precisely why our customers, the 
importers and exporters of this country, have supported the pack- 



Digitized by 



Google 



91 / 

age. It is the feaixires of today's regulatorv system that restrict or 
impede consenting commercial conduct, however, which are ad- 
dressed by the compromise. 

With these changes, the U.S. Government would no longer pre- 
clude the importers and exporters from having confidential individ- 
ual business relations with the carrier of their choice. We find in 
the rest of the world where we do business we have this kind of 
flexibility, and we find in other U.S. transportation modes that 
there is that kind of flexibility. 

We believe it is an appropriate time for ocean shipping to evolve 
to a less-regulated structure with a timetable allowing for a phase- 
in approach. S. 1356 does that 

what has changed since 1984 is that U.S. shippers have increas- 
ingly expanded into global markets. Their needs have become more 
sophisticated and more focused, and their desire to partner with 
carriers to deal with their full transportational logistics processes 
has increased. 

We believe that these legislative changes would allow for those 
different and increased demands from our customers to be met 
more effectively, and we are willing to engage in that relationship 
under those terms. These kinds of closer, tailor-made arrange- 
ments, which are possible, as you have heani from other witnesses 
in air careo or trucking or rail or the foreign trades, which we oper- 
ate in toaay, have a promising future to make U.S. foreign trade 
more competitive, U.S. exporters more competitive, and benefit our- 
selves as well. 

Allegations that this is a radical proposal need to be taken in 
context. Regardless of this bill, Hie problems and the forces that 
ports are facing will continue to exist Ocean carriers needing to 
enter into vessel-sharing arrangements to increase their efficiencies 
will continue to exist, and our customers, the importers and export- 
ers, will continue to expect and demand one-on-one business rela- 
tionships that better serve their needs. 

It is our belief that this package successfully goes through the is- 
sues that have been identified by America's importers and export- 
ers as the primaiy items of their concern, and satisfactorily comes 
up with a package that does in fact address them, while still keep- 
ing a sufficient element of stability in tiie business so we can con- 
tinue to invest and grow the business and provide the service im- 
provements that we have over the last 10 years. 

So we are in strong support of the package, and look forward to 
answering any questions you may have. 

The Chairman. Mr. William P. Verdon, senior vice president and 
chief counsel, Crowley Maritime Corporation. 

STATEMENT OF W ILLIAM P. VERDON, SENIOR VICE PRESI- 
DENT AND CHIEF COUNSEL, CROWLEY MARITIME CORPORA- 
TION 

Mr. Verdon. Thank you for having this hearing today and put- 
ting some lig^t on issues that we have been discussing since Janu- 
ary. 

Crowley, as you may know, is a U.S.-flagged, U.S.-owned, U.S.- 
crewed, privately held, nonsubsidized carrier serving the inter- 
national as well as the domestic trade. We are the largest U.S. flag 
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carrier in the Puerto Rico trade and we are the oldest flag carrier 
offering any service to South American, where we are the largest 
single carrier. 

We are not in the United States to Europe trade, nor are we in 
the United States to Asia trade, therefore we do not fall within the 
definition of a global carrier. Rather, we have been labeled a niche 
player, albeit one who makes over a billion in revenue a year. 

We, too, testified in January or February of this year in the 
House in favor of essentially leaving the 1984 Shipping Act as is, 
because we firmly believed that it was working. 

Despite our belief that the 1984 Act was working, which, by the 
way, was a compromise between shippers and carriers and the var- 
ious committees of Congress back in 1984, we are here today in 
support of the new compromise reached by the carriers and ship- 
pers. Why, one may ask, would we support such a change in the 
law if we believe the 1984 Act is working? 

Well, first and foremost we support uie compromise because we 
were in a position in January where there was two avenues. One 
was repealing the 1984 Act, which we thought was working, or 
leave it as it is, which we wanted to do, and recognizing that the 
carriers and shippers got together and tried to forge a compromise, 
and that is where we are today. 

The second reason we are in favor of the Shipping Act com- 
promise is our customers. The shippers, our customers, are critical 
to our business and our success. They have made a strong argu- 
ment for the need for change, especially in the area of confidential 
contracts between the individual carrier and the customer. 

While we are anxious about what those changes, how they will 
impact our business, we are willing to accommodate the needs of 
our customers and are confident that working together we can 
make the new system work even better than the one we have 
today. 

Supporting the compromise, however, is not without trepidation. 
Deregulation by way of confidential contracts, loss of transparency 
afforaed by the current tariff system, and the loss of the FMC expe- 
rience, is, to be candid, a sobering event. While no one can predict 
what the future will bring, we do know from the history that de- 
regulation in other industries has brought lower rates, shake-outs 
and eventually the survival of the fittest. 

While we and all U.S.-flag carriers are convinced that we are the 
fittest and will be one of tne survivors, we must not lose sig^t of 
the fact that our foreign flag competitors are oflen government 
owned and government controlled and can have an unfair advan- 
tage over us in the competitive marketplace. 

This advantage may well be advanced as a result of the proposed 
changes, and we must ensure that in the new system Uiere re- 
mains a U.S. Government oversight jurisdiction over the carriers as 
there is today. 

The third reason why we are in support of the compromise is the 
need for certainty. Crowley needs to know not only what the rules 
are today, but what the rules and regulations will be tomorrow. 
Uncertainties about the regulatory framework and the constant 
skirmishes concerning amendments to or repeal of the 1984 Act 
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make it extremely difficult to formulate and implement any strate- 
gicplans for the future. 

Trie change from a common to a contract carrier system, and the 
concomitant weakeninfi" of the conference system cannot be under- 
estimated in terms of being prepared to survive in a new system. 
Regulatory uncertainty is the bane of the carrier's existence. We 
need to know the rules of the game today, and that they will re- 
main stable in the foreseeable future. (^ 

Finally, in speaking of the need for regulatory certainty, it would 
be remiss of me as a U.S.-flag carrier not to take this opportunity 
to mention for 1 minute the need for regulatory certainty in two 
other areas, the first has to do with the maritime security program 
that would aid U.S.-flag carriers in the international marketplace. 

U.S.-flag carriers need to know whether there is or is not going 
to be a program that they can base their future plans on. The exist- 
ing program, as you know, is due to expire in 2 years. The new pro- 
gram is in legislative limbo. In order to compete in the world mar- 
ketplace, U.S. carriers need that uncertainty to go away. 

For instance, should we be U.S. flag or should we be foreign flag? 
That question, critical not only to us but to the U.S. national secu- 
rity and to U.S. labor as well, cannot be answered until a decision 
by Congress is reached that would resolve that uncertainty. 

The uiird piece of uncertainty that needs to be put to rest has 
to do with the Jones Act. Since 1927, this has been the one steady 
rock U.S.-flag carriers could rely on with certainty. To carry cargo 
between two points in the United States, you have to be U.S.- 
owned, U.S.-crewed, and U.S.-built, period, end. 

The result of this simple certainty is that the carriers and ship- 
pers in the Jones Act trade, which include Puerto Rico, Hawaii, 
Alaska, as well as coastal and inland markets of the United States, 
have prospered. 

The service to Hawaii, Puerto Rico, and Alaska is better than 
daily, the rates are conducive to the movement of freight, the com- 

f>etition is keen, shippers have multiple choices, and billions of dol- 
ars have been pumped into U.S. shipyards, creating jobs and pre- 
serving a skill and function that will be needed in times of a na- 
tional emergency. 

By all accounts, it has been an overwhelming success, yet there 
are clouds of uncertainty on the horizon about whether or not the 
Jones Act should stay, and the result? The result has been an un- 
mitigated disaster. 

Ships are not being built in shipvards because no one wants to 
be the last U.S. carrier to build a ship in a U.S. shipyard and find 
out that we cannot compete with foreigners in foreign-built ships. 

I woidd say that if the Congress and the Senate can put to rest 
those concerns about the Jones Act, you would see a ship-building 
boom in U.S. shipyards especially in lig^t of the fact that most of 
the Jones Act vessels that are being utilized today are older, and 
are goine to need to be rebuilt or reengineered and changed. 

With tnat, I thank you for the opportunity to let us talk about 
the changes to the Shipping Act. 

The prepared joint statement of Mr. Rhein, Mr. Koch, and Mr. 
Verdon follows:] 
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Joint Statbmbnt of Timothy J. Rhkin, CmiisroPHBR L. Koch, and 

WiLUAM P. VSRDON 

Mr. Chairman and Memben of the Committee, we are pleased to appear before 
the Committee today on behalf of UJS. liner operators in support of me proposed 
changes to the Shipping Act of 1984 ClSbipping AcfO as negotiated and agreed to 
by carriers and shippers over the past 9 months. These are now embodied in 
S. 1356, the Ocean Shipping Reform Act of 1995. 

While these changes are often referred to as the "seven point program," it is es- 
sential for the Committee to understand that the changes realW are directed toward 
two important goals: three of the dian^^ preserve or stnnigthen the Shipinng Act 
as an important instrument of U J3. maritime and trade policy by enabling Moeiican 
carriers to compete on a level international playing field; the other four Ganges will 
dramatically reduce sovemmental economic regulation of liner shipping in the com- 
mercial marketplace leading to an even more economically efficient, numet-oriented 
liner shipping industry serving the United States. 

It is important that the Committee understand that these changes are a balanced 
package. They will significantly alter the way the liner shipping industry operates 
m the UnitecT States. At the same time, they maintain the ability of carriers to com- 
pete in the new, deregulated commercial environment that will result. It also is nec- 
essary to understand the concept of "deregulation'' in the context of the posed 
changes. The ocean shippins industiy is already free from all government con- 
straints on maricet entry and most constraints on pricing. Ocean shipfjing is freer 
today from governmental economic regulation than most of the international indus- 
tries that have been "der^lated.* T& changes proposed in the bill will further en- 
hance the commercial flexibility of carriers and shippers. 

Last, we would like to point out that the aggressive implementation schedule con- 
tained in the bill as introduced will require substantial effort by ourselves and our 
customers to adapt our commercial relationships to this new environment. 

I. THB SEVEN POINT PROPOSAL 

U.S. laws governing international ocean shipping, including the Shipping Act of 
1984, govern or influence separate and distinct sets of commercial or competitive re- 
lationsnips, including competition amongst UJ3. and foreign liner carriers and com- 
mercial relationships between carriers and shippers. 

Over the past 9 months, representatives of carriers and shippers have worked to 
develop a package of proposed changes to the Shipping Act of 1984 that would meet 
shippers' needs ^et preserve the carriers' vital interest in maintaining a level play- 
ing neld vis-a-vis their foreign competitors. The key points of the agreed upon pro- 
posal, which will be discussed in detail below, are as follows: 

1. Mandatory Rij^t of Independent Action on Service Contracts 

2. Elimination of Governmental Tariff Filing 

3. Elimination of Governmental Tariff Enforcement 

4. Confidentiality of Contracts 

5. Retention of the 1984 Act's Antitrust Immunity and Oversight and Filing for 
Carrier Agreements 

6. Stremrtheninff of U.S. Laws Related to Unfair Foreign Trade Practices 

7. Transfer of Shipping Act Oversight Responsibilities 

The first four chants listed above further deregulate the commercial market in 
international liner shipping with respect to the commercial relations between car- 
riers and shippers. The last three dbing/M preseive and strensthen those provisions 
of the 1984 Act that are vital to preserving the competitive balance amongst all par- 
ties, and thus serve as essential elements of UJ3. maritime and trade policy. 

n. PRESERVING AND STRENGTHENING U.S. IfARmilE, DEFENSE AND TRADE POUCIES 

For U.S. carriers, the prerequisite for any diange to the Shipping Act is, and will 
remain, that as a minimum such diange must preserve the competitive balance 
amongst U.S. and foreign carriers that now exists under the Act. Nine months aflo, 
cries were heard to "deregulate the ocean shipping industiy* by repealing the Smp- 
ping Act of 1984 in its entirety. This, naturally* ^^^ strongly and vocireroualy op- 
posed by all carriers because sudi legislation would have increaaed, not decreased, 
flovemment involvement in the economic affairs of the industry. More important 
from our perspective, such a step would have eliminated provisions of the Act nec- 
essaiy to preserve a competitive Dalanoe in the industiy. 

A. Importance of the Shipping Act to UJS. Carriers 

TTie Shipping Act still is the only majoT area of U J3. maritime poli^ in whidi U J3. 
carriers are placed on an equal competitive footing with foreign earners. Quite sim- 
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y, the Act must not be dianged in any manner that would impose a regulatoiy 

irden falling disproportionate^ on American carriers. The inevitable result of any 
dianoes that fall disproportionately on IJ JS, carriers would be to force American 
shipping companies to move overseas to remain on an equal competitive footins with 
other carriers worldwide and to force some to discontinue vessel operations. To en- 
able our ships to continue sailing under the U.S.-flag requires enactment of a com- 
prehensive maritime reform program; to enable our snipping companies to continue 
as American businesses requires preserving a competitive balance under the Ship- 
ping Act. 

This is particularlv true with respect to the application of U.S. antitrust law to 
international liner shipping. Virtually all other trading nations grant antitrust im- 
munity to international liner shipping or have no antitrust laws of their own. These 
same countries have shown in the past that th^ will resist application of general 
American antitrust law to their carriers. Since 1916, U.S. policy nas been to subject 
liner shipping to antitrust regulation under the Shipping Acts. The United States 
thus prombits outright many Torms of anticompetitive bdiavior, such as group boy- 
cotts, maritet division, and predation, that are at the core of U.S. antitrust law, yet 
does so under a regulatory recdme that is tailored to the unique economic character- 
istics of international liner snipping and is in comi^ with international practice. 
The ability of UJ3. carriers to participate in the conference and agreement system 
as provided for under the Shipping Act is essential to maintaining competitive bal- 
ance with foreign carriers. 

The fact is tnat earnings in the liner industry are inadequate today. Those who 
would paint ocean shipping conferences as fearsome cartels wringing monopoly prof- 
its out of the shipping public should recognize that virtually no ocean carrier today 
is even earning the cost of its investment capital. 

To abolish me liner shipping industiys antitrust immunity would promote de- 
structive rate wars, drive many carriers out of business, discourage investment in 
our international transportation infrastructure, and foster dependence on foreign 
companies to handle all U J3. international liner trade. Hence, all governments have 
permitted cooperation among carriers in international liner service under antitrust 
regimes tailored to the unique needs of the industiy. Comprehensive congressional 
inquiries in the 1910's, the 1930's, the 1960's, the idSO's, and just 5 years ago have 
consistently reoonfirmed the wisdom of this policy for the United States. 

Hie economic characteristics of the international liner shipping industry ensure 
the existence of a fiercely competitive maricet. Shipping has a mgh proportion of 
capital and other fixed or non-variable costs. Vessels are mobile assets that move 
freely worldwide and face few barriera to entering new trades almost at will — espe- 
cially in the United States with our history of open trade. Surplus capacity is en- 
demic to the industry, in part because schedules are fixed, but cargo volumes fluc- 
tuate cyclically, seasonally, and directionally. Capacity may be the same on both 
le^ of a voyage, but cargo flows don't balance. These factors often lead to marsinal 
pncing ana constantly contested maikets. In short, liner shipping tends to oe a 
structurally unstable maricet. 

For over 100 yeare, the conference system and the cooperative efforts permitted 
by ^e Shipping Acts of 1916 and 1984 in the United States and similar laws in 
other countries nave succeeded in helping to ameliorate these problems and to foster 
stability in the shipping market. Sucn stability has permittea the liner industiy to 
be a leader amon^ transportation modes in innovation and service improvement, 
while still promoting highly competitive rates and service for shippers. The ability 
of American carriers to participate in conferences as provided by the Shipping Ail 
must be preserved. 

B, The Importance of U,S, Shipping Companies to National and Economic Security 
Congress should not lose sidit of the fact that the loss of vessel-operating Amer- 
ican snipping companies would be disastrous for U.S. national security. Tne U.S. 
Government must oe able to supply U.S. troops deployed abroad with the munitions, 
food, and other supplies needed to fig^t and win overaeas. Today, modem container- 
ships operated by American shipping con^panies are a vital part of the U.S. mili- 
taiVs logistics system. For example, during the Persian Gulf Conflict U.S. oontain- 
ersnips aeliverea the vast mi^onty oi all militaiy sustainment car^ (moving an av- 
erage of over 2,500 containers a week for over 7 months). In addition, our nation's 
economic security would be placed at risk if the United States were to become de- 
pendent on foreign shipping to cany 100 percent of our imports and exports. 

m. PBBSBRVING A LBVBL INTERNATIONAL PLAYING PIBLD FOR AMERICAN CARRIERS 

Three aspects of the seven-point proposal outlined above and embodied in S. 1866 
are intended specifically to preserve or strengthen U J3. maritime and trade policies 
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in the context of the Shipping Act and are eadi of vital importance to carriers in 
this regard: 

• Retention of antitrust immunity and oversi^t of carrier agreements 

• Strengthening laws related to unfair foreign trade practices 

• Retention of mdependent oversi^t of shipping industry 

A. Retain Antitrust Immunity and Ovenight and Review of Carrier Agreements 

As the Committee prepares to consider changes to the Shipping Act of 1984, it 
is important to remeinber that the 1984 Shipping Act, and its mdependent adminis- 
tration by the F^eral Maritime Commission, were the deregulatory response of 
President Reagan and the Congress to previous failed attempts to apn^ VJ8. domes- 
tic antitrust law to international ocean shipping. Soon after signing the Act in 1984, 
President Reagan said: 

This is the most significant ocean regulatory legislation since the enactment 
of the lapping Act in 1916. . . . united States flag ocean carriers will 
benefit by oeing assured evenhanded regulatoiy treatment with foreign 
competitors. The Shipping Act of 1984 represents but one part of my Ad- 
ministration's commitment to foster and maintain the United States-flag 
merchant marine required by this great Nation for our national security 
and economic benefit. 

Regulating carrier agreements under the Shipping Act, as opposed to U J3. general 
antitrust law, has produced the evenhanded treatment to which President Reagan 
referred and resulted in lower ocean tranroortation rates for U.S. shippers. Rates 
have generally decreased, often substantially, since the 1984 Act was passed. Over 
the same period, ocean uiipping services available to American exporters and im- 
porters have increased by virtuafiy every measure.^ 

Tlie immunity of international liner shipping firom antitrust laws generally ^v- 
eming U.S. inoustiy, in favor of a regulatoiy system that is tailored to the unique 
needs of the shipping industry, has been the consistent policy of this countiy since 
1916. It also is tne same policy that is adhered to by our international trading part- 
ners. The proposed legislation would preserve this. The scope of antitrust immunity 
conferred oy section v of the 1984 Act, in conjunction' with sections 4, 5, and 6 of 
the Act, would be retained in full by the proposed legislation. This retention is es- 
sential. 

Similarly, S. 1356 would retain existing requirements for the filing and govern- 
mental review and monitoring of carrier agreements to ensure compliance with the 
Act's prohibitions on substantially anticompetitive behavior. Current agreement fil- 
ing and review procedures and standards, including existing standards and prac- 
tices under sections 5 and 6 of the 1984 Act, would be retained in fiill. In negotiat- 
ing this compromise with diippers, it was agreed that the legislative history as to 
agreement ming and approval that accompfuiied the 1984 Act should remain au- 
thoritative in the construction of the Shipping Act as amended by the proposed leg- 
islation. 

Continuing sudi a system of oversi^t and review of carrier agreements in a con- 
tract-based system is essential to maintaining the stabilitjr of the liner shipping in- 
dustry, to ensuring a level playing field for UJ3. companies in that industiy, and 
to providing suflicient regulatoiy certainty for carriers to continue to invest m this 
hipily capital intensive business. 

B, Strengthening U.S. Laws Related to Unfair Trade Practices 

The proposed changes to the Act would strengthen the protections already in- 
cluded in section 9 of the lapping Act by virtue of the Controlled Carrier Act to 
protect private carriers firom possible antioompetitve behavior of carriers insulated 
from market pressures. Any entity responsible for oversight of ocean shippinf^ in the 
new competitive environment must be given the tools to combat unfair pricing and 
ot^er practices of carriers with non-commercial motivations. 

The section 9 standard is analogous to those used in other unfair trade practice 
statutes and in ocean shipping anti-dumping regulations imposed by our European 
competitors. The Secretaiy also should be able to consider measures of fair value 
of services as used in the enforcement of other UJ3. trade laws in sudi determina- 
tions. Where such pricing behavior is not a response to legitimate competitive pres- 
sures, and causes or threatens to cause lost sales to U.S. or other earners, the Sec- 



^These cost savinn and aervice i mprov ementa were extensively documented in the Supple- 
mental SUtement of the Ocean Conimon Carrier CoaKtion for the Record of the Febmaiy 2, 
1995, hearing on the Shipping Act of 1964 befixe the Houae Coast Guard and Maritime Trana- 
portation Subcommittee, a copy of which haa been prorided the Committee with thia teatimo^y. 
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retaiy of Transportation would be given authority under this proposal to take reme- 
dial action. With these tools, Congress will ensure the future abihty of the JJS. Gov- 
ernment to res^nd effectively on behalf of carriers and shippers in the new envi- 
ronment if unfaur pricing practices should be encountered. 

C. Transfer of Shipping Act Oversight Responsibilities to an Independent Entity 
Under the Secretary of Transportation 

Even though we believe the Federal Maritime Commission has done a superi> job, 
in the present fiscal climate we understand that it may be necessaiy to change the 
ori^anizational structure through whidi the US, Government oversees international 
shipping to achieve greater economy and to reduce the size and cost of the F^eral 
Government. TTie proposed legislation would accomplish this by transferring over- 
si^t responsibility for ocean Imer shipping from the Federal Maritime Commission 
to the Department of Transportation. To ensure its continued abili^ to intervene 
effectively on behalf of American carriers and shippers in international disputes, 
however, the U J3. Government must maintain its present level of expertise in this 
hic^ify complex area and avoid mei^ging shipping oversi^^t into anv broader orsani- 
zation in wtiidi the interests of the shipping industiy could be traded awa^ in favor 
of other U.S. trade or policy interests. We believe such overslept responsibility must 
continue to rest with an independent entity. 

IV. IMPROVING THE EFFICIENCY OF THE COMMERCIAL MARKETPLACE FOR 
UNER SHIPPING 

As we noted earlier, the 1984 Shipping Act was the deregulatory response of 
President Reagan and the Congress to conditions in the shipping industry. As Presi- 
dent Reagan said when signing the Act: 

This Act will minimize government intervention in the shipping indus- 
tiy ... it will eliminate needless regulations, expedite regulatory actions 
by the Federal Maritime Commission and remove a source of discord be- 
tween the United States and our tradinff partners. . . . It's a milestone in 
our struggle to end the over-regulation of American flipping. 

And, again, soon thereafter: 

[TJhis landmark legislation will provide for more flexible and responsive 
ocean transportation services, including intermodal service, that will benefit 
both our exporters and importers. 

Put simply, what President Reagan envisioned in 1984 worked. The Shipping Act 
of 1984 has provided for an effective system of regulatory oversi^^t for international 
liner shipping, and the Federal Maritime Commission has done a commendable job 
of implementmg its statutory responsibilities under the Act for over a decade. The 
carrier and port antitrust immumty and the system of carrier a^p'eement filinf^ and 
monitoring established by the 1984 Act has created a stable mvestment climate 
which has enabled ocean carriers and U.S. pcnrts to invest billions of dollars in mod- 
em ships and intermodal systems and port facilities. As a result, ^anerican shippers 
now receive an unprecedented level and quality of service at substantially less cost 
than ever before. 

A. Why Change Now 

It is reasonable to ask wlw, then, if trends in rates and services over the past 
decade have been so favorable for both carriers and shippers, there should be any 
reason for chaiiging the current regulatory svstem. Trie simple answer is that 
change is neededin order to enable us to meet the expanding and varied commercial 
needs of our many customers. 

As the scope and quality of services increased since 1984, the regulatory system 
imposed l^ the 1984 Act increasin^y has come to be perceived by our customers 
as unduly limiting commorcial conduct between carriers and themselves— rather 
than as helping to open new avenues for such activity. This has been particularly 
true with respect to the ability to obtain shipping services on a "contract* basis, 
with full conffdentiality of terms, which is an important wa^ that shippers and car- 
riers can work in concert to tailor such services to eadi shipper's inoividual needs. 

In additk>iL the experiences of domestic trucking and rail derenilation, albeit in 
a substantially different economic environment than international ocean shipping, 
hatve convinced many shippers familiar with those modes that a govemmentally en- 
forced system of transparent, non-discriminatory common carrier rates and senioes 
imposes unnecessary restrictions on the carrieryshipper relationship. The common 
theme to these proposed changes is to provide the same fiwedom mm regulatoiy 
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requirements in U.S. international shipping serving the United States as now exists 
in other international shipping trades and in U J3. domestic transportation modes. 

B. Deregulating the Commercial Market far liner Shipping 

For the past 9 months, carriers and shippers also have woriced to determine what 
changes would be required to the l%ipping Act of 1984 to deregulate the commercial 
maiket for liner shipping in a manner that would provide for an even more efficient, 
more maricet-oriented liner shipping industrv in uie future. As introduced, S. 1356 
embodies the basic points of agmment reached between carriers and shippers dur- 
ing that joint effort in the following respects: 

• Mandatoiy independent action on service contracts 

• Eliminationof governmental tariff filing 

• Elimination of governmental tariff enforcement 

• Confidentiality of contracts 

1. Mandatoiy Rifi^t of Independent Action on Service Contracts 

Tlie 1984 Act provided that a conference could not prevent or penalize a member 
line from setting a rate independent of the conference, but required that any such 
rate be set throfu^ii the conference's tariff, giving all members of the conference the 
ability to '^e-too the rate before it became effective. This rig^t to 'independent ac- 
tion" has been exercised by carriers thousands of times a year, thus demonstrating 
that price competition exists within the conference mtem. 

The proposed changes would extend the rij^t of independent action which now 
exists for tariff rates to include the contracting process. Conferences would not have 
the ability to prohibit a member company from entering into a service contract with 
a shipper of ite choice. This will enable conference members to negotiate individual 
transportation arrangemente with their customers. 

At tiie same time, conferences will retain the ability to issue voluntary guidelines 
or agreemente among members concerning the use of ocean transportation contracts, 
or to discuss such guidelines within the conference. Volunteiy guidelines could in- 
clude topics like contract cvcles, currency adjustment factors, ounker surcharges, or 
other rates and charges. This ability is neeoed to allow carrier agreemente to oper- 
ate efficiently and effectively within the industiy. 

2. Elimination of Govemmentel Tariff Filing 

Tlie 1984 Act currently requires ocean carriers to file their rates and contract 
terms publidy with the UJ3. Government through a system mainteined and oper- 
ated and enforced by the Federal Maritime Commission, and to offer the rates and 
terms to all similarly situated shippers. 

The proposed changes would eliminate these requiremente and would bring inter- 
national liner shipping serving the United Stetes into conformance with U J3. domes- 
tic modes of transportation and the practices of our trading partners. These changes 
are consistent witn the general ^lilosophy of eliminating government economic reg- 
ulation from the commercial market. 

At the same time, the proposed chanses would not preclude carriers, conferences, 
or others from using, publishing, and aonering to private, unfiled schedules of trans- 
portation rates, charges, classifications, rules and practices. Thus, as part of ite col- 
lective ratemaking activity, a conference would still be permitted to utilize a com- 
mon schedule of transportation rates which may include rates, diaiges, rules, ocean 
freifi^t fowarder compensation, and other noncontract terms governing the ocean 
and intermodal transportation services offered by the members. A conference may 
even caU the common schedule of transportetion rates a '^riff." The filed rate doe- 
trine under the l%ipping Act would not oe applicable to such '^tariffs,* however, and 
the U.S. Government would be eliminated horn any role in the filing or enforcement 
process. 

3. Elimination of Governmental Tariff Enforcement 

In addition to reouiring that ocean carriers file rates and contract terms with the 
UJS. Government, tne 1984 Act also required the UJS. Government to enforce those 
rates. 

Tlie proposed change would eliminate tho enforcement requirement as well, simi- 
larly eummating a form of governmental intervention in the commercial maiket and 
allowing further reduction in tho size of any government entity responsible for 
overseeing the shipping industry. 
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4. Confidentiality of Contracts 

The proposed changes would permit carriers and shippers who negDtiate transpor- 
tation contracts to keep the terms of those contracts to themselves and confidential 
as is the case in other U.S. transportation modes and throuj^ut the private sector 
generally. A private arrangement negotiated between a earner and a shipper could 
be tailored to that shipper^i individual transportation needs and requirements with- 
out being required by sovemment regulation to disclose the terms of that arrange- 
ment to competitors eitner in the UJ3. or abroad. 

V. A FUNDAMENTAL CHANGE IN U.S. UNER SHIPPING 

Tlie four changes discussed above — ^long sought b^ shippers — ^will effectively de- 
regulate the commercial maiketplace in the liner shipping mdustiy. The result will 
be closer, less-regulated relationships ¥dth our customers. Tlie veiy assressive de- 
roffulatory schedule contained in the proposed le^slation, however, wm put a veiy 
suDstantial burden on carriers to restructure their operations in uie new environ- 
ment. In addressinff the details of the proposal, we ask the Committee to remember 
the magnitude of what carriers are being asked to do. 

VI. KEY POINTS 

1. Preserve Antitrust Immunity 

The proposed changes in the Shipping Act discussed above preserve the antitrust 
immumty essential to stability in Imer shipping and to the ability of American car- 
riers to compete on a level playing field in this industiy. This must be maintained. 
In the new environment that results from deregulation of the commercial market- 

Slace. care must be exercised to avoid fiirther dianges to the Act that would impair 
le ability of U.S. carriers to operate on the same basis as their foreign competitors 
or further weaken the abiliW to maintain stability and precUctability in our foreign 
trades. Maintaining that balance means that UJS. carriers must be allowed to par- 
ticipate when foreign carriers meet in foreign places to discuss shipping services. By 
aUowing American carriers to keep a place at that table the U.S. Government can 
help ensure that U.S. national interests are protected and preserved in international 
ocean shipping. 

2. Importance of Changes to Controlled Carrier Provisions 

The proposed changes to expand the protections against unfair trade practices al- 
ready included in section 9 of the Act by virtue of the Controlled Carrier Act are 
likewise central to U J3. carriers' support of the proposed changes. In the new com- 
mercial environment that will emerge from the proposed changes, anv governmental 
entity responsible for oversight of ocean shipping must be ^ven needed tools to pro- 
tect private carriers from possible anticompeititve behavior of carriers insulated 
from maiket pressures— both govemmentally controlled carriers and those other 
carriers with non-commercial motivations. 

3. Importance of Independent Oversight 

Tlie numerous successes of the Federal Maritime Commission in eliminating for- 
eign shipping practices that were unfavorable to shipping in the foreign trade or 
which adversely affected the operations of U.S. earners m that trade have dem- 
onstrated conclusively the value of an independent entity to enforce those laws. Rec- 
ognition by foreign ^vemments of the independence and reputation for impartialitv 
that has been assoaated with the Commission in the course of its actions on behalf 
of American shippers and carriers has increased the ability of the United States to 
further American interests overseas. 

For example, over the past 10 years the Commission has protected U.S. trading 
interests by successfiillv resolving complaints involving Japan, China, Korea, Tai- 
wan, Columbia, Brazil, Venezuela, and Ecuador. Similarly, tne Commission also has 
successfully attacked non-tariff trade barriers that force all U.S. companies operat- 
ing overseas to compete on unequal competitive playing fields in those other coun- 
tnes. This has inchided barriers to U.S. snipping companies establishing local offices 
in foreign countries to help American shippers exporting to those countries. 

The reputation for fairness that has contributea to those successes is in part made 
possible bv the insulation from domestic politicalpressures provided by Uie Commis- 
sion's independent standing within the U.S. Government. Similar independence 
must be maintained for any new organizational entity tasked within similar respon- 
sibilities. 
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4. Need to Maintain Freedom of Contract in New System 

S. 1356 will suooessfuUy deregulate the contracting relationship between carriera 
and shippera, but that suooess depends on conaiatent adherence to the goal of re- 
moving the government from any regulateiy role respecting the content ofthose con- 
tracts. Any attenqit to amend the l^slation by dictating the reasonableness or con- 
tent of contract terms is inconsistent with the bill's purpose and intent and nmst 
be resisted. The proposed legislation will, over time, lead to more cai^p moving 
under contracts than under the present system, but contracts will by definition have 
difierin^ terms even as to apparently similarly situated parties. 

The virtues of such a system are that it will permit and encourage contracts to 
be tailored to eadi shipper^s unique needs and reouirements and be Kept confiden- 
tial. Such virtues would be substantially undermined, however, and carriera and 
conferences placed in an untenable position of conflicting obligations, should con- 
tract terms nonetheless be 'Vegulated b^ statutoiy definitions of 'Hnyust* or 'Hinrea- 
sonable." This principle was recognized m the 1984 Act and most continue to be ad- 
hered to now if deregulation is to succeed. 

5. Need for Additional Changes 

While the l^slation now pending in the House, H.R. 2149, and S. 1356 as intro- 
duced generally embody the dianges to which carriera and shippera have agreed, 
it would be unrealistic to expect that there would be no areas where technical or 
additional changes may be appropriate and we are willing to woric closely with the 
Committee, shippera, and otnera in this regard. Some carriera have expressed an 
interest in further discussions about the efiect of global contracts on their particular 
operations. We intend to review this issue further and will advise the Committee 
and shippera alike of the results. 

Vn. CONCLUSION 

Over the past decade^ American shippers, impoitera and expoitera alike, laige and 
smalL have benefited from an unprecedented level and varietv of shipping services 
at substantially lower costs than ever before. The proposed legislation now before 




required to meet the maiket needs of our customera for ocean shipping services 
under new forms of commercial arrangements. At the same time, we must remind 
the Committee, and othera involved in the search for diange, of the need to preserve 
the balance of this compromise, a balance that will allow us to continue to operate 
as American businesses, and of the broad economic interests served by continued 
stability in international liner shipping. 
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STATEMENT FOR RECORD 

Mr. ChsifiTMin md Mofnb6fB of Iho CoifiinMB6i 

The Ocean Common Canier CoaMion COCCC" or "Coalitton") is pleaaed to have the 
opportunity to sutmit this Supplemental Statement for the Record of the Fet)njary 2. 1995. 
Hearing on the Shipping Act of 1964 (-Shipping Act or -Act^ conducted tiy the Coast Guard ^ 
Maritime Transportation Sut)com m lttoe of the House Committee on Transportation and 
Infrastnjcture. OCCC's purpose in submitting this Statement is threefold: (1) to provide the 
fisctual information re<)uested for the record tiy Committee MemlMfi during the liearingi (2) to 
set the record straight on several issues raised during the Hearing tiy those opposed to the Act; 
and (3) to affirm the irnportance of the Shipplrig Act as adrninistered tiy an iridependent Federal 
Maritime Commission ("FMC") to the continued avaiabllty on a nornJiscrimlnatory t>asis of 
highly-efficient ocean shipping services on routes serving the United States. 

In particular. OCCC bel e ves it to t)e essential that Memt)ers have t)ef6re them the facts 

necessary to dispel a numk>er of notions fostered during the Hearing tiy the testimony of those 

opposing the Act These include: the fact that shipping rstes have decreased since adoption of 

the Act in 1964. oat increased; the fact ttwt the rsgulatory scheme imposed under the Act does 

not impose a $2-$3 bllk)n lax" on American txisiness; and the fact that notwithstanding the 

overall decline in the numt)er of vessels in the U.S.-Aag commercial merchant fleet generally 

over the last 20 years, the Act has s u cceeded in its purpose of encouraging- 

the development of an economicaly sound and efficient United States-flag Hner 
fleet capable of meeting national security n eed s .^ 

Ocean shipping is vital to the United States, and the conference system as ragulaled by 

the Shipping Act is vital both to the abKty of the United States to benefit from the vast array of 

shipping services made avaHabto to it under the Act and to the abKty of American shipping 



' Sec. 2(3). Shipping Act of 1964. 46 U.S.C. App. 1701. 
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SUMMARY 

OCCCb purpoM in submitting this Supplementai Statement it thrMfbId: (1) to provide 
the tactusl infonnstion iBQueeted tiy Committee MemtMfvfforthe leoonJ from repfetentetivei of 
memt)er companies wtK) appeared at the Hearing; (2) to set the leooid straight on several its^ 
raised during the Hearing tiy those opposed to the Act; and (3) to aflimi the importance of the 
Shipping Act as administered tiy an independent Federal Maritime Commission (TMC") to the 
continued avaiabilty on a non-discriminatory t>asis of highly-efficient ocean shipping services 
on routes sen^ng the United States. 

In particular, to dispel a numlMr of misleading or incorrect notions fostered during the 
Hearing tiy the testimony of those opposing the Act, the Statement provides Members the facts 
necessary to demonstrate that: 

o There is broad shipper support for the regulatory scheme esteblished by the Shipping Act 
as administered by the FMC. 

o Since the Shipping Act was enacted in 1964. shipping rates have decreased and services 
increased (greater frequency, variety, and improved quality). 

o Ocean shipping coste under the conference system regulated by the Shipping Act are 
less than coste for moving the same goods in "dereguiated** domestic transportation. 

o There is no "$2 to $3 billion tax" on U.S. businesses caused by ocean conferences 
operating under the Shipping Act. 

o The Shipping Act is not a subsidy for vessel operators, either U.S. or foreign. 

o The overall decline in the number of U.S.-flag commercial merchant ships does not 
demonstrate that the Shipping Act has feHed ite intended purpose. 

o Brussels and the European Union are Qsi abolishing conferences. 

o U.S. carriers competing In the intra-AsIa trades rely on conferences as in other martcete. 

o The Shipping Act fiOfiouOflfift flexible and innovative transportation sen^ices- it does not 



o The stebility of the present system is a virtue that must be presen/ed - it's the basis fr>r 
investment in modem porte. improved services, and fleet modernization. 

CONCLUSION 

Proponente of eKminating the Shipping Act as administered by the FMC bear a heavy 
burden to show the error in prior extensive reviews of the ocean shipping industry. aN of which 
have concluded that unitetenil apoiicalion of U.S, anHtmat tew would be an inapBroDriate 
forni of feoutetton tor the induatfv. Once the Committee has had the opportunity to review 
ttie record of ttie Hearing and has considered ttie proponente' argumente in light of ttie above 
facto. OCCC is confident ttiat Members will share ite view that those proponente have not met 
this burden. Nonettieless. OCCC and ite member companies remain committed to woricing witti 
ttwir shipper customers and ttie Committee toward constructive resolution of issues concerning 
ttie Act and ite administrBtion to ensure a heaNhy. competitive ocean shipping industry sen^ng 
ttie United States. 
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STATEMENT FOR RECORD 

Mr. Chsirmsn And MombsfB of Iho CommMBSi 

The Ocean Common Canier CoiMon fOCCC" or "Coalitton") is pleaaed to have the 
opportunity to submtt this S u pplement a l Statement for the Record of the Fetyuaiy 2. 1995. 
Hearing on the Shipping Act of 1 964 (-Shipping Act or -Act^ conducted tiy the Coast O^ 
Maritime Transportation Sut)com m lttee of the House Committee on Transportation aiNl 
Infrastructure. OCCC's purpose in suk)mitting this Statement is threefold: (1) to provide the 
factual Infbnnatlon requested for the record t>y Committee Members during the Hearing; (2) to 
set the record straight on several issues raiaed during the Hearing tiy those opposed to the Act; 
and (3) to affirm the importance of the Shipping Act as administersd t>y an independent Federal 
Maritime Commission (TMC^ to the contmued avalat)ilty on a non-discriminatory t>asis of 
highty-efRdent ocean shipping services on routes serving the United States. 

In particular, OCCC bel e ves it to t)e essential that Memt)eri have k)ef6rs them the facts 

necessary to dispel a numt>er of notions fostered during the Hearing t>y the testimony of those 

opposing the Act These include: the fact that shipping rates have decreased since adoption of 

the Act In 1984, Qst incrsased; the fact that the ragulatory scheme Imposed under the Act does 

Qfii Impose a $2-$3 bmon lax" on American txisiness; and the fact that notwithstanding the 

overaH decline In the numt)er of vessels In the U.S.-flag commercial merchant fleet generally 

over the last 20 years, the Act has i^igfififislfisl in Ite purpose of encouraging- 

the developrnent of an economicaly sound and efficient United States-flag Nner 
fleet capable of meeting national security needs.^ 

Ocean shipping is vital to the United States, and the conference system as ragulated by 

the Shipping Act is vital both to the abKty of the United States to benefit from the vast anay of 

shipping services made availabto to it under the Act and to the abKty of Arnerican shipping 



' Sec. 2(3). Shipping Act of 1964. 46 U.S.C. App. 1701. 
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companies to remain a viable part of the iritofnationalthv)pingi^^ OCCC and ita member 

carriers, U.S. and foreign, are certain that once tfw Committee is in fiiH po ssess ion of aN ttie 

facts, it will rsjject false calls for "deregulation'' which in fact would impose on ocean shipping a 

ragulatory scheme based on the unttateral application of U.S. antitrust law. Indeed, to do so 

would be contrary to the approach embraced by President Reagan when he signed the Act in 

1984. As President Reagan stated at the time, the Shipping Act of 1984 ^s deregulation: 

This Act wiN minimize Government intervention in the shipping industry ... it will 
eliminate needless regulations, expedite regulatory actions by the Federal 
Maritime Commission, and remove a source of discord between the United States 
and our trading partners. ... It's a milestone in our struggle to end the over- 
regulation of American shipping — 

As President Reagan rightly foresaw, the intemational ocean shipping system operated 

by the conferences under the 1984 Act has contritxjted greatly to the economic prosperity and 

national security of the United States and of its trading partiers woridwide. OCCC strongly 

urges the Committee to preserve the regulatory framewortc established by the Shipping Act and 

its independent administration by the FMC, and stands ready to cooperate with all parties to 

implement through the legislative or regulatory process such changes as are necessary to 

ensure the continued availability of common ocean carriage to American shippers. 

For ease of reference, following a brief introduction to OCCC and its member companies, 

tills Statement is divided into ttiree parts: 

Inserts For The Record Requested By Committee Members 

Requested Comments On Initiatives Proposed By Representative Oberstar 

Setting The Record Strsight 

INTRODUCTION 

OCCC is comprised of 25 shipping companies sen^ng ports and businesses woridwide. 
including ttie four carriers who testified befbrettie Committee on Febmary 2. 1995: Sea-Land 

-4- 
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Service. American Pre8idemiJne8.(>oiRHeyMaffiimea^^ OCCC 

is dedicated to meelinQ the ever expandbig chalenges of the international sNppinQ market md 
to providing ever improving sen/ioe to our customers. Through a program of communications 
and outreach, OCCC wort» to expand put)ic awareness of the t)enefits of the ocean common 
carrier system and of the Shipping Act as administered hy the FMC. The OCCC seelcs to 
underscore the Act* s benefits for consumers and for a| kNJsinesses. large and smaM. and of Its 
Important role in U.S. International trading partnerships. 

I. DISPELUNG THE MYTHS - PART I: INSERTS FOR THE RECORD* 

During the Hearing, Committee Members rsquested that the witnesses wtK> testified for 

OCCC member companies* prtivide tactual data for the record showing: (1 ) shipper support for 

the Shipping Act; (2) rsductions in rates and improvements services since the Act became 

effoctive; and (3) a comparison of the cost to ship goods using U.S. domestic "dersguiated" rail 

and trudc services with that of providing the same service for the same goods to a foreign 

destination using through services and rates provided by ocean carriers. 

A. There is Broad Shipper Support For The Regulatory Scheme Established By 
The Shipping Act And Ns Independent Admlntetration By The FMC 

Although those opposed to the Shipping Act and Ito administration by the FMC would 

have the Committee believe that shippers are united in their opposition to the Act. and the FMC, 

as the testimony of Mr. Don SchlHing, a hay exporter from Seattle. V\tashington. demonstrated. 

this most certainly is not the case. Nor Is Mr. Schilling an Isolated example. During the Hearing, 



' A full list of OCCC member companies is provided as Attachment (1). 

' For ease of administration, those inserts for the record ars also provided in detached 



* Mr. John P. Oancey for Sea-Land Service; Mr. Timothy J. Rhein for American 
Prssldent Companies; Mr. WHIiam P. Verdon for Crowley Maritime Corporation; and Mr. V.L 
Bfvoeto for Nedlloyd Unes. 

-5- 
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Timothy Rhein from APLlJ«dTr«niportSefvice. <p p >>ri n g fy 

and it8 vessel operating stjft)sidtary American President Unes fAPL"). stated that APL had 

received 17 testimonials from shippers just from the Southern CaMomia area stating their 

support of the present regulatory scheme. Since the Hearing, the numt)er of those testimonials 

has increased. As requested t>y Mr. Ok)erstar,* those 17 testimonials end some others received 

since, including from the National Industrial Transportation League's fNITL") own memk)ers. are 

provided for the record as Attachment (2). 

B. Since Enactment Of The Shipping Act Of 1M4, Shipping Rales Have 
Decreased And Services Increaeed 

Some who testified at the Hearing erroneously alleged that the anti-trust immunity 
avaiiak>le to ocean common carriers under the Shipping Act of 1984 has resulted in increased 
ocean transportation rales for U.S. shippers. Armlysis of the rales actually charged ty 
confersnces reveals that precisely the opposite is true - rales have generally decreased, often 
suk>stantially, since the 1984 Act was passed. As requested t>y the Committee,* data on those 
rales is provided at Attachment (3). 

An examination of rate trends for major commodities moving from the United States (all 
coasts) to Northern Continental Europe and the United Kingdom for the last five years (1989 to 
1994) reveals that most rales have declined on an absolute basis Ci.e.. not adjusted for inflation) 

- anywhere from 1% to 38% (Charts 1 and 2). The same is true of rales for commodities 
moving from Northern Europe to the United States, which show declines ranging from 2% to 45% 
(Chart3). If inflation is taken Into account, the amount of the decline is even greater (Chart 4- 

- which shows the same rales set forth in the previous chart, equated for inflation). 



* Transcript at 98. 

* Transcript at 103. 
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The same dovmward trend is HuttralBd flttQjmzastaatftialK if 
over a ten-year period, from 1964 (when the Shipping Act was enac^ Forexample. 

Attachment (3) also contains charts showing the conference rates for commodities moving from 
Italy. Spain and French Mediterranean ports to the United States in 1964. 1989 and 1994. As 
those charts show, during the ten yeare the Shipping Act has been in effect, conference rates 
on commodities moving from French Me dite rranean ports to the U.S. have fatten t>y 30% to 60% 
(Chart 5): conference rates from Italy to the U.S. have teflen t>y 26% to 60% (Chart 6); and 
conference rates from Spain to the U.S. have teflentiy 8% to 67% (Chart 7). For those relatively 
few rates that have increased, the amount of the increase ranges in total from 2% to 4% over 
ten years, far t)ek>w the rate of inflation during that period. The general downward trend in 
conference rates in the trade from the U.S. to Italy and Spain is also estatMished ty the more 
recent data from 1991 to 1995 (Charts 8 and 9). 

The same overall downward trend in rales charged t>y conference caniere also appears 
wtien one reviews rates in the largest U.S. ocean trade, the Far East There, rates offered t>y 
conference carriers for a wide variety of commodities moving from the U.S. to Hong Kong. 
Taiwan and Japan are significantly lower today than they were in 1982 (t)efore the Act), ty 2% 
to 55% (Charts 10. 11. and 12). A similar comparison of the rates of the conference whose 
memtMrs transport cargo to the U.S. from the Far East reveals that these rates also have 
declined, by 1% to 29% (Chart 13). The same is tme of conference rates in the trade from tha 
United States to the Eastern Meditenanean (Egypt. Greece and Turicey). which have declined 
k)y 3% to 400% (Charts 14. 15. and 16). 

n is important to bear in mind that the charts in Attachment (3). with the exception of 
Chart 4. have ogi t)ean adjusted for inflation. If inflation during the period were taken into 
account, the decline in rates would be even greater than that reflected in the charts. Thus, 
ernpirical historical data sirnply does not support the conclusion that ocean conferences formed 

-7- 



Digitized by 



Google 



109 



purauart to the Shippino Act of 1964 have miAad in Mghar Ira^ 

Imlatd. the dati nqiriro the oppotto oondution - that ooniiem^ 

are lower now than Ihay were prkN- to Ihaanaclmant of IhaStii^^ and have 

trende d lower under the AcL 

Not only have rales deoeated ainoe tfie 1964 Act was passed, kxjt ocean shipping 

services wiwMMB to American exporters and importers under tfie Shipping Act have inaeased 

t>y virtualy every measurs. For example, a study of ocean shipping conducted tiy Booz-AHen 

& HamMon in 1991, oonckided thati 

Total saHngs on tfie rni^ trade routes analyzed have increased tiy over 30% 
since 1964. 

* The numt)er of port caHs, both in total md per voyage, has increased on the 
average of over 7% iQQuiy since 1964.* 

IndMdual carrier's services have simlarfy improved since the 1964 Act was enacted. For 

example, during the Hearing Mr. ClarKsey leffsned to specific service improvements tiy Sea Land 

Service both in terms of saHngs md vessel capacity md in reduced transit times. Factual date 

re<)ue8ted tiy tfie CommMee for tfie record on those points is sumrrMuiced in the fbHowing 



^ [During the Hearing. Mr. Robert GranateH, testifying as Chaimian of the Alliance for 
CompeMive Tran sp ortation (a shippers' group opposing the Act) repeatedly rsffsned to his 
experience as a shipper of synthetic rssins. However, as the date on Charts 1, 5, 8, 15 and 
1 6 of Attachment (3) show, since the 1 964 Act was adopted the rate for shipping synthetic 
rssins has dfioniBi in every trade. It should also be noted that although Mr. QranatelU 
portrayed tiimeelf as a smal stiipper rspresenting Hbnont Inc. (% rssins manufacturer md . 
exporter employing over 1 ,700 American citizens"), Hbnont Itaelf is a subsidiary of 
Montedieon SpA, an Kalan chemicel giant employing over 38,254 persons with consolidated 
sates of over $12.6 bWon. See Standard & Poor's Register at 1230, 1760. 

* See -A Revtowofthe Section 18 Study ofthe 1964 Shipping Act. by Booz-Alten& 
HamMon. Belheeda.MD, May 29, 1991, pages 14-15. A copy of that Report is attached for 



* Transcript at 100. 
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1M4-1M4 




1964 


1994 1 


NumlMrof 

\immmmim 


Capacity 
(FEU) 


Route/ 
String 


Number of 
Vessels 


Capacity 
(FEU) 


Route/ 
String 


Services 


5 
5 


4031 
3849 


PNW 
PSW 


6 

7 
4 
5 
5 


7291 
9401 
3437 
5328 
5814 


DkllA/ 
rTIW 

PSW 
JAX 
PEX 
SLX 


Totals 


10 


7880 


2 


27 


31271 


5 


Capacity 

Avg. Per 

Vessel 




788 






1158 





Sea-Land TranepacMc TraneK Tlmee 

Changed TraneK Tlmee 1984-1984 Between Port Paire 

(By Number of Daye) 


U.S. 
Port of 
Origin 


Destination | 


Hong Kong 


Kaohslung 
(Taiwan) 


Busan 
(Korea) 


Kobe 


Yokohama 


Long Beach 


-5 


-3 


+2 








Oakland 


-7 


-7 


-3 


-5 


-5 


Tacoma 


-3 


-3 


-2 


+1 


-1 



As those figures demonstrate. 10 years after the 1964 Act was adopted, Sea-Land's 
customers in the Transpacific trades have access to 2.7 times as many ships as in 1964, with 
4 times the cargo capacity, serving more than twice the number of destinatk)ns with transit times 
from U.S. ports reduced by from 1 to 7 days (average improvement of over 3 days) or 
unchanged, on 13 of 15 port pairs served. 

Moreover, the quality of ocean transportatk)n sennce oflersd by the ocean carriere under 
the confersnce system as it currently operates goes far beyond such static measures. It also 
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it reflected in the jutt-ftMime MffvkM provided custoii^ 

from both Aite and Et*ope within fetegt^^ 

tettified at the Hearing.* and In the rotMttneis of a transportation system that ros^^ 

to the Port of iCokie. Japan only 18 days after the mijor earthqualw that devastated that port." 

C. Oeean Shipping Coals Under The Conisfenoe Syatom Regulatsd By The 
Shipping Act Aie Leee Expenelve Then The Coat Of "Deregulated" Domeetic 
TranaportBDon 

The cost of ocean transportation for American shippers under the ooniisrenoe system and 

the Shipping Act is a bargain vvhen compared to the cost of shipping in the 'Vteregulated" 

domestic mari(et As the fbHowing tabto Hustrales. the thai cost per ton-mHe to ship a 

commodity from a U.S. point of origin to Aste is substantialy lower than the cost to ship the 

same corranodity from the same U.S. point of ongin to another U.S. destination via either ran or 

trude 



APC RATE COMPAiUSON 
21 KT Btoached Paperboani(KLB) lteinX484)200 


U.S. Domestic 


Domestic Thru Rate 
(S^oniyMe) 


irnemaiionai 
ThniRate 
(S^onfMIe) 


international 
via Los Angeles 


IMahrt ALtoLos 
Angeies, CA 


0.039 


0.014 


litahrtALtoHong 
Kong 


St Peters. MO to 
Los Angeles. CA 


0.037 


0.016 


St Peters. MO to 
Kaohsiung 


Charieston.SCto 
luM Angeles. CA 


0.032 


0.010 


Charieston.SCto 
Kaohsiung 



'^ Trainscript at 99-100. 

" A Journal of Commeroe 
services. Is provided as 



outlning the efforts of one carrier. APL, to restoro those 
(4). 
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N. COMMENTS ON PROPOSED CHANGES 

At the HMring, Repretentativtt OberBtar outlined a MfiM o^ 
might assist intarsstad parties in reaching a resolution vvith regard to their diflforences over the 
1964 Act Mr. Ok)erBtar requested all witnesses to give consideration to his proposals and to 
wubmA their views in writing for inclusion in the hearing record. 

First. OCCC. whose memtMrs include the four compenies that were represented on the 
canier panel at the Hearing, would lilce to thahic Mr. Obentar for the thought and consideration 
he has given to this extremely important matter. His proposal reflects an understanding that 
international ocean transportation is a complex kxisiness. The 1964 Act was enacted after years 
of study and evaluation and represented a compromise of disparMe views. The 1964 Act has 
been a success and thersfore any changes to it should be made only after careful analysis. 
The companies understend the suk>stence of Mr. OkMrster's proposal to include the following: 

(1 ) The U.S. government. prBsumal>ly through the Department of State or the 
U.S. Trade Representative, would seek to persuade foreign govemmento 
to divest themselves of any ownership or commercial control of ocean 
common carriers; 

(2) Antitrust immunity for ocean common carrier agreements relating to price 
and/or sen^ice would continue, except that service contracte would be 
handled diflerently; 

(3) Tariff filing would be continued: and 

(4) The procedures for independent action would be modified by. for example, 
rsdudng or eliminating the existing 10 day notice period. 

A. Foreign Govemmente to Divest Themselves of Ownership or Control of 
Ocean Conunon Carriera 

The companies support the concept of private ownership and therefore agree with effbrts 

to eliminate or substentiaNy rsduce government ownership or commercial control of ocean 

common canriers. While OCCC supports this aspect of the proposal, we believe that this 
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inltMtiw csn te imptafiMfilBd by ih& Dspwlmwil of Trantportslion or othor Exocutivo 
Dspwtmonli or AQoncios and dow not nofuin Miwncflng Iho 1964 Act. 

Da Mimwi ■nmunNif ana ovnrwv womnKsis 

The co m pani M ippwcif Mr. Obeiilv't rooognMion that antitrust immunity for ooaan 
common caniar aQfaamanti it aiaanlial to tha pfomolion of a itat)lo and afliciant intomalional 
liner transportation induHiy. At the same time, they are avvara of the vieiws of certain shippers 
that the current systsm is not suflkJenily responsive to their commercial interests insofar as 

One suggestion advanced kiy ihippen lias been to alow any m em tie r of an ocean carrier 
Conference to talce independent action to enter into a service contract within the scope of the 
Conference agreement This is not currently provided for in the 1964 Act Modifications to the 
service contract prooees could t)e considered vrith shippen as part of an overall resolution of the 
differences botswion ocean caniefs and thippeti- It must t)e kept in mind, however, that 
providing for a right of independent action with respect to service contracts is a radical proposal 
¥^ich rmist be considered careMhf M It polentialy could destroy rnany of the benefits ¥^ich fk^ 
from the 1984 Act Further, any dtocusskm of IMs issue also must include the scope of the 
rsquirement (volumes, commodttes. elc.)aswelaswhatmannerof noticeistobeprovkledby 
the ocean carrier taking independent actfen and the rights of other ocean carrien to join in the 
service contract Service contracts are an important aspect of ocean common carrfer service 
and any revisfens to their treatment under the 1984 Act shoukj be taikwed to be feir to all parties. 

C. TarlffFMng 

The cornpanie s are in M support of Mr. Obetitar^propoeal to continue tariff filing as a 
fliSjgiiefement of the common carriage system. As a result oftariff filing, rates are transparent 
and known to an. whkii particularfy benefits the smal and medkjm sized shippers who make up 
ttie vast majority of carriers' customers, and ocean shipping sen/kses are non-discriminatory. 
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D. Hoidcm Period B«f6ra IndtpmidMit Action 

The companies are not opposed to discussing a modification of the independent action 
procedures as part of an overall understanding. It seems that some notice period is necessary 
and would tend to k)enefit the shipper community. Nonetheless, the companies have no 
preconceived notions of precisely how long that notice pertod should be and would be prepared 
to discuss that matter with other interested parties. 

E. Pledge To Work Towards Resolution 

Once again, the companies appreciate Mr. Oberstar's proposal and are prepared to work 
towards a mutually agreeable resolution of the differences wvhich exist regarding the 1984 Act 

III. DISPELUN6 THE MYTHS - PART II: OTHER ISSUES RAISED AT THE HEARING 

OCCC believes the record of the Hearing is unclear or contains inaccuracies on a number 

of the issues discussed before the Committee as a result of the testimony or responses of those 

opposed to the Act. The inf6nnatk>n set forth bebw is intended to clarify these points and to 

provkie the Committee with the facts on those issues. 

A. There Is No "$2 To $3 BillkMi Tax" On U.S. Businesses Caused By Ocean 
Conferences Operating Under Tlie Shipping Act 

At the hearing. It was alleged that "government studies'* have concluded that the ocean 

conferences sanctioned under the Shipping Act of 1984 cost U.S. businesses two to three billk>n 

dollars a year. This is completely incorrect. OCCC has found no government study wvhich 

arrives at this conclusion. Further, no witness citing such alleged government studies either 

named the study or studies referred to or produced a copy of such a study. The allegatk>n itself 

tends to show that it is not based on any real "study", since any reliable study would not produce 

figures which vary by 50% ($2 billion vs. $3 billion). 
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One wRrwM dtod ttw Ntfofwl PMbmMnn Rsvitwr CNPfT) at the touroe of these 
figures. However, the NPR dU not roach this conclusion. Meed, it said nothing atxHit ocean 
transportation orthe Fedeial MaiMiiiu Cuiisiissioii. NeiMspaperarticieswvhich the witness from 
NITL dairned discuss the cost of ocean oonferonoes (and which ¥vere appended to his testirnony) 
refer only to cargo p r sfew nce laws, the Jones Act and federal subsidy programs. They do not 
spealc of conferences or the Shipping Act of 1964 at aH. 

The apparent source of the myth that conferonces result in higher costs for shippers is 
a preliminary drsfl report on shipping rates for export shipments of agricultural commodities 
preparsd tyy Dr. Alan Ferguson in 1003. That document, which included virtually no 
documentation or other in ferna l support co nt e n ded that the rates charged t>y conference carriers 
contained a premium of appfwximafely 18%. That draft report and Its preliminary findings were 
fiiNy discredited at a hearing tMfore the Infuriiialion. Ju s tice. Transpo r tation and Agriculture 
Sul)committee of the CommMee on Government Operations of the House of Representatives on 
September 30, 1003. The deficiencies of the report are numerous and would require a lengthy 

The rsport is tMsed on info nnalion colected in a way designed to ensure bias, 
namely imitod and s etoc te d respon s e s to a questtonnaire circulated by the 
Agricultural Ocean Tr a ns p ort a tion CommMee - a trade association opposed to 
the Shipping Act of 1084 - wtth a cover memo urging respondents to provide 
"good ammo" to uee before Congress. It is not based on the rates actually 
charged by ocean carrtere. Question n aire re sp on s e s were, moreover, 
undocumented and unveriflialite. 

The number of re sp on s e s to the q u estion nai re was too low to malce the data 
credfote or reiabls. For exampto. only 5 cotton shippere rssponded in the three 
trades ooveied (there are at least 300 cotton shippere in one of these trades 
alone), and only 8 out of 250 to 300 forest product shippere rssponded. Over 
one-fourth of the responses raoeiv<ed¥ireredtocarded as "unusable." Thus.the 
report's findbigs vvere based on the imited re sp onse s of only 31 select shippere. 
not s etoc te d at random. This cannot be a fair composite ofthe export community, 
which includes more than 100.000 fimns. 
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The report analyzed only tevan export oommoditiet and i m tted that analysis to 
only thfee markets (Japan, Taiwan and Europe). The data, even on the very 
imHed numt)er of commodities and trades reviewed, was unieiable. Aooording 
to the study, the rates for wood exports to Japan equalled 12% of the ci.f. (cost, 
insurance and freight) price of the goods, and the conforance premium on such 
shipments was 12.5% of the ci.f. price. This is literally impossit>le. since the 
portion of transportation cost that constitutes the so-called "conforance premium" 
cannot exceed the total cost of transportation. 

Dr. Ferguson himself warns throughout the paper that data are flawed, samples 
are statistically insignificant, reasoning is uncertain and conclusions are 
speculative. 

Furthermore, the existence of an alleged "conforance prsmium" is refuted by the meager 

financial returns on revenue and assets experienced by ocean carriers from 1985 to 1989. 

According to A Review of the Section 18 Study of the Shippin Q Act of 1984 by BooznAlfon & 

Hamilton, Inc.. those returns never exceeded 3%. and averaged -0.7% to 2.3%. weN below 

returns in other industries. These retums certainly do not reflect that conference carriers are 

charging excessive rates. Indeed, these carriers are not even eaming the cost of their capital. 

As a further example, the following teble Illustrates Sea-Land Service's reduced revenues per 

container over the past two years on Its major routes. 



SM-Land ReveniM Per ConlaiMr 1 
(Average) | 




1993 


1994 


Change 


raCniC 


$2,350 


$2,261 


-3.8% 


Atlantic 


$2,501 


$2,493 


-0.3% 


Americas 


$2,367 


$2,194 


-6.3% 



An analysis of the rates actually charoed by non-conference carriers reveals that they are 
not substantially lower then these charged by conference members. To the contrsry. non- 
conferance rates are. at most, approximately 2% to 4% lower than rates charged by conference 
members. This difforential is reflective of the value in the mari(etplace of the superior eenrice 
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(mora MflnQBt fMlor ItwmR tiniM, lupsflof inlifmodfll fwliMOfki, mora spMsMteod sQUipmont) 
olfired by cotifaraiiCT carrisre m oompsrad to nocHSonfBranoo carriore. Shippoci resdiy 
scknowlodQS thst confBranoo msmbare osnsraly provido such lupsflof sofvioo. Rsthsr thsn 
CMJtino ^ pramiufn to bo chargod, tho ooffiforanco syttom has promolsd ofRcion^, providod 
i)« olamsafvioo. and rasuHsd in low and raoso na bto ocean rates. Indeed, tha rate infonnation 
dhcussad above and provided as Attachment (3) shows that over tha last five to ten years, the 
rates charged by oonteranoee for most miflor oommodttes movinQ in tha U.S. import and export 
trades have decreased, even without acQusting for inflation. 

a Tlie8lilpplnoActlsNotA8iibeidyForVeeeelOpeffalora,U^.OrForaign 
Simlarly, it is an error to suggest, as some dkl at tha hearing, that tha Shipping Act 
represente a form of^sulssid)^ for vessel operators, the benefiteofwiiichinura disproportionately 
to foreign carriers. The Shipping Act provides no "^sutwidy." The legislative histories of the 1984 
Act and Ite predecessor, tha Shipping Act of 1916, and the history of U.S. maritime policy 
generaly demonstrate that tha drafters intended no form of sutisidy under either Act, and that 
such subsidtes as wera envisioned or in eflisct for tha U.S. maritime irKlustry at tha time either 
Act was under consideration wera emtxKJIed in wholly separate legislative provisions (e.g., the 
various mai oontrad s or discri m i na t o ry duties or tonnage duse that predated the 1916 Act, the 
Merchant Marine Act, 1920. and the Merchant Marine Act, 1936). 

Second, there is no economic basis for such an alleged subsidy - for such a "Subsidy" 
to esdst, there would have to be a mariced diflisrence between conference and non-conference 
rates attributabte sotoly to tha conference system. As the preceding discussion of rates 
demonstrates, there is no such diflisrsnce - tha very smal diflbrenoes that do exist between 
conference and non-conference rates are accounted for by different levete of service, not windfell 
profito to conference carriere. 
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As an I nrtfumiit of U.S. maritime poley. Iha Shipping Act hat but ona purpoaa - lb 

ansura that U.S. caniafs can parttdpala in tha oonffBianoa tyatam on tha MDA 

carriafB. The Act raoognizas, at do thalavra of our trading partnari. that givanthaintomatlo^ 

nature of ocaan thipping and itt particuiar economic charactarittict. oooparation in tha provition 

of ocean liner tan/ioat it datirat>ia and tanret tha intarettt of thippere, carrtefi and oontuniaft. 

The tact that roughly 80% of U . S. Uner cargoet move on foreign vattelt hat nothing to do with 

the Shipping Act (which treatt U.S. and foreign vattal operatore tha tame). If tha U.S. aione 

were to move in a contrary direction and deny American caniare the al)iiity to organiza in 

conferencet. the U.S. alone among major trading nationt would tM left without domettic 

companiet providing international ocean Hner trantportation for itt exports or imports. 

C. The Overall Decline In The Number Of U.S.-Flag Commafcial Merchant Shipa 
Does Not Demonatralt That The Shipping Act Haa Failed 

There is no basis to the argument that the overaH decline in the number of U.S.-llag 
commercial merchant ships indicates that the Shipping Act has tailed in its intended purpose of 
encouraging an economically sound and efficient U.S. liner fleet capable of m e et i n g national 
security needs. Alone arriong the several elements of U.S. maritime policy, tha Shipping Act 
places American shipping companies on the same basis as their foreign compatitore ¥vith respect 
to the ability to participate in conference activities. As a result. American shipping companies 
rank among the leaders in serving U.S. ports in terms of numbers of containere carried on a 
company-by-company basis, despite the fact that their fbreign competitore have much larger 
fleets. For example, although Sea-Ljuid and APL rank 5th and 18th intematk>naNy in tarnis of 
fleet size, they rank 1st and 4th rsspactively in terms of U.S. import-export container trades. 

Once non-iner vessels are exchided Drom tha analysis of the U.S.-llag fleet and only tha 
U.S.-flag JiofiE fleet is consideied -- whteh is the portion of tha fleet meet afliscled by the Shipp^ 
Act - it becomes dear that the changes in the size and compositkm of that fleet over tha past 
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20 ya«t w p w a e n t not a prooeM of general decline, but rattier one of downsizing and 
moderrridi^ In 1975. Ifie U.S. Iner fleet nurntMied 278 ttiipe (compared to its ounent size of 
roiiglily 122 sliipe). but tfiat fleet included 142 older, general cargo (or "breal^^ 
nifikMf wBie beooming co m mefci a ily obsoMe as a result of the general shift to containers for 
nofi-bulc dry cargo sh ipment s . By 1993. the general cargo side of the Hner fleet dropped firom 
142 to 20 ships - simply because that tyfift of ship was no longer commercially viable. In 
contrast, attiough tlie numtier of Intermodal vessels (primarfly contalnerBhips) in the U.S. liner 
fleet dedned sightly between 1975 and 1993 (from 136 to 102 ships), the total deadweight 
tonnage of that portion of the fleet (which measures Ms cargo-carrying capacity) actually 
[ by almost 20 percent as new, laiger vessels replaced the early, smaller classes of 



Ttiis modernization prooees has continued in ttia stat)ls investment cHmate created tyy the 
1964 Act (as dtocuseed below). Since 1964, the number of intennodal ships in the U.S. Hner 
fleet has been relalively constant (up 4% from 77 to 80 ships by 1993). while the deadweight 
tonnage of that fleet increased by 35% over the same period.'' By 1993. these 80 ships ¥vere 
canying 21% mga cargo tonnage than all 278 ships in the U.S. Hner fleet in 1975. The U.S. 
Hner fleet now is sut)stantially stronger and more productive ttian it was in 1975, despHe ttie 
decreased oymhfiC of vessels in the fleet It is inaccurate to characterize these changes as a 
\tecHne" tiy any meaningftil measure. 

N also is misleading.to daim as some do that the foot that 80% of U.S. liner cargoes 
move in foreign ships shows the Shipping Act to have failed. The decrease in U.S.-flag market 
share alter 1975 (iiAien approximately 30% of such trade moved in U.S. bottoms) occurred for 



^ Further evidence of this trend appears in the vessel capacity date for Sea-I.and's 
Transpadllc sen/ices in the table on page 9. Between 1964 and 1994, average vessel 
capacity In theee sen/ices has inoeased by 47%. 
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iMtont unralatod to tha Shipping Act - which, aller aJI. treats U.8. and 
under its rogulatoryschame. Batvveen 1975 and Iha early 1990*s.totai U.S. iiner trade incraasad 
tyy over 120% (from 44.3 million tons annually to 98.3 million in 1991). Although tha U.S. liner 
market share has stabilized at around 20% since 1964. to have maintained its 1975 market 
share (31%) in light of the total grovvth in U.S. trade, the U.S. liner fleet wouW have to have 
grown by approximately 85 ships during that pertod (or almost doul)le its present size). As the 
at)ove data shows, as the U.S. Kner fleet modernized during this period, its akwohite cargo 
tonnage carried Inaeased substantially (up 21%). but the fleet did Ofil flGQStf m required to 
maintain its share of U.S. liner trade. This is an important distinctmn from a policy perspective - 
• the challenge taced by the U.S. Kner fleet is oot that it has declined, as Its critKS maintain, but 
that it has tailed to grow. 

The key point, however, is that while the Shipping Act may determine whether American 
shipping companies can operate as American businesses, it is the remaining elements of U.S. 
maritime policy (e.g.. U.S. maritime tax and regulatory policies, promotkmal programs, etc.) that 
determine whether those American shipping companies can compete economically operating 
vessels under U.S. flag. Indeed, the Shipping Act has woriced as PreskJent Reagan Intended • 
- the ability to participate in conferences on the same terms as their foreign competitors has 
enabled American shipping companies to continue to operate as American businesses. As 
Congress debates U.S. maritime policy and tiie future of ttie U.S.-flag fleet. It is important to 
remember ttiis distinctk>n because ttiese policies are not interchangeable. While ttie Shipping 
Act is a necessary condition to having a competitive U.S. liner fleet, it ak)ne is insufficient to 
produce ttiat result. ConverBely, it is unrealistic to believe, as some maintained at the Hearing, 
ttiat it wouki be fiscally possible to compensate for eliminating ttie competitive equality mandated 
for all carriers by the Shipping Act witii changes elsewhere in U.S. maritime policy. 
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D. Bnisseto And Ttw EuropMii Union Art Hgt Abolishing Conforancos 
AtlhoFabmary 2 hearing. Congressman Oberstar engaged in a dialogue ¥vith one of the 
witnesses, Mr. RotMrt Quailsl. regarding the application of the competition laws of the European 
Union to iner shipping companies. There appeared to be some confusion on the part of the 
witness as to whether or not the European Union is reviewing the application of its competition 
laws to liner shipping companies. 

Liner shipping companies were grented a "block exemption" from the competition laws 
of the European Union in 1986 by the European Council of Ministere. The law wvhich grents this 
exemption. Regulation No. 4056/86,^' authorizes and permits conferences, wvhich exist in most 
trades to and from Europe. That regulation, which » in eftoct a law. is based on the Council of 
Minislere findmg that conferences provide "efficient scheduled maritime transport sennces" and 
"assurfe] i h ippe re of reiable services," results that "cannot be otitained without . . . conferences. 

This law is cunently in eftoct It is Qg| the sut)ject of legislative review by the European 
Union. WNte there currentty are legal proceedings pending in Brussels regarding the scope of 
the block exemptton. theee proceedings do not challenge ttie basic European anti-trust 
exemptkm affofded ocean conferences. Hence, ocean conferences are pennitted - indeed. 
encouraged - under European law. They are exempted under ttie anti-trust laws of ttie 
European Unkwi. just as they are exempt from U.S. anti-trust laws under ttie separate regulatory 
scheme contained in ttia Shipping Act of 1984. There is no European review of ttiis exemption. 

The European Commissk>n is currentiy consklering whettier It is necessary to issue 
regulatkNisaMch wouki add -not limit - a fiirttier btock anti-tnist exemption to cover so-called 



Sut Attachment (5). 
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consortia or slot chartBT arrwigeffnentt among ocean common car^^ Such rsgulalions ara 

expected to ba issued in tha near futura. HoMwever. these regulations would neither ravolce nor 

otherwise alter the presemi)lockexernption from competition law availat)^ 

E. U.8. Carrlere Competing In The Intsr-Aaia Tradea Rely On Confarencea Just 
AalnOtherTmdea 

During the hearing. It was suggested that ocean conferences are not necessary to protect 
U.S.-flag carriers operating in the foreign commerce of the United States, because those same 
carriers were alleged to be able to compete without the benefit of conferences in the Intra-Asia 
trade. This argument appears to be based on misunderstandings regarding the Intra-Asia trade. 

Numerous conferences exist in the Intra-Asia trade. There are 15 such conferences in 
the trade between Japan and other Asian countries alone. There are another 8 conferences in 
the trade between Hong Kong and other Asian countries. (Lists of all these conferences are 
provided as Attachment (6).) Similar conferences exist in the trades between most other Asian 
countries. 

In addition, there is a conference-type agreement, known as the Intra-Asia Discussion 
Agreement f IADA*0. which authorizes earners operating in the trades between Japan. Korea, 
the Philippines. Taiwan. Hong Kong, the People's Republic of China, Malaysia, Singapore, 
Indonesia, Thailand. Cambodia and Vietnam to discuss rates. Over 40 carriers, including Sea- 
Land and American President Lines, belong to the lADA (A list of the lADA's members is also 
provided at Attachment (6).) Thus, as a tactual matter, the intra-Asia trades are similar to the 
foreign commerce of the United States insotar as conferences exist in both geographic areas. 

It was also suggested at the hearings that there was no regulation of conferences in the 
intra-Asia trade. This suggestion is not accurate, as several countries in the intra-Asia trade 
regulate shipping/conferences similar to U.S. regulation under the Shipping Act. For example. 



'* Sfifi, OJ No C 63, March 1, 1994. p. 8. 
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Aiii l iilMilawwqt*B»cotiiBWiio» « gro<meiit i to:(i)b>6f!tef^ 

publdy ivrihble; (D w i wnce AustraNan contract tamr and Australia's commercial conciliation 

and a i Wil ion prooass; (i) provida raasonak)ta conditions of withdraiMal from mambership and 

dalals of aaivioa quaMy.* This lagislation also contains prohit)itions similar to those found in 

section 10 oflhe U.S. Shipping Act of 1964. Of note, in late 1993 an independent panel 

commi ssi oned by the Australian government to review Australian laws goveming conferences 

concluded that the Trade Practices (International Uner Cargo Shipping) Amendmem Act of 1 989 

was t)eneilc ia l to twlh carriers and shippers and should remain in effect ^^ 

Ta iwan sMMy regubrtes conferences (e.g., by requiring that carriers and conferences 

fietariBii wMh the Tai w a n e s e government) as does Japan. In light of the existence of numerous 

conferences and regulations goveming conferences in the intra-Asia trade, it would be 

miBtoadhg to aay. as others have, that there are no conferences in those trades or no regulation 

of conferanoea and to than proceed to draw tha further unfounded conclusion that because U.S.- 

flag carrfers operale in Iheee trades Iheee same carrfers could survive in a non-conference, 

unregulated environment in U.S. trades. 

F. The SMppIno Act Encouragea Flexibto And Innovative Tranaportation 
Servicea, K Does Not Inhibit Them 

The conference system encourages and supports the goal of increasing flexibility In 

inte ma tionai shipping services. The recent earthquake in Japan is a prirrw example of the ability 

of the industry to be flexible and to adapt to unforeseen events. Immediately after the 

earthquake, inbound and outbound cargo was shifted away Drom Kobe, wvhich suffered extensive 

damage, to other porta in tha region suffering less impact. Thus, while a major port suffered 



* SfiS. Trade Practices (Intemationai Liner Cargo Shipping) Amendment Act of 1989 
(Auslrata). 

"" See. Uner Shipoina: Cargoes and Conferences. Report of the Part X Review Panel. 
Australa. 1993. 
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extansiva damage. cKtruption to trade was buflwBd by tha abi^ 

activity temporarily to other ports. Recent examples of this same flexibHity can also be seen in 

the U.Sm where teinporary changes in vessel calls ¥vere seen after Hurricane Hugo disnipted the 

Port of Charieston. South Carolina, and after the Lome Prieta earthquake temporarily disrupted 

the Port of Oaldand. The ability of carriers to coordinate this activity through conferences 

provides the very basis of such flexibility. 

G. Stability Is A Virtue Of The Preeent System That Must Be Pieeerved - ITs 
The Baals For Investment In Modem Porte, Service Upgradee, And Fleet 
Modernization 

Under the regulatory regime of the SMppIng Act of 1984. conference carriers have made 
huge investments and significant advances in providing innovative, efficient and flexit>le 
transportation systems for use by American business. The conference system has made these 
benefito possible by providing the steble environment needed to justify the enormous long4erm 
capital investmento necessary to obtain them. A modem. post-Panamax containership 
represente an investment of $80-plus million and has an ecorK)mically useful service Kfe of 20 
years or more. Such investmente can be made only In the expectation of a stable eoorKxnic 
environment for the life of that asset. Thus, conferences cannot be portrayed, as some 
suggested at the hearing, as ossified relics of a bygone era. 

Some of the more notable of these advances have been improvemente in containerization 
and related services, including doublestack container trains, larger containers, and improved 
refrigerated containers; new and larger ship designs, which have, for example, reduced unit coste 
and improved ship stability; faster service times, wvhich have reduced shippers' need for inventory 
and improved their on-time reltability; and huge advances in the uee of automation to trace and 
track cargoes. Again, U.S. and other conference carriers have been at the forefront of those 
innovatkms. 
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Providing sfliciont ooosn transportatioii fBQuifvs subttantisi snd long tsnn invMliiMnts 
in thips, oontaindfB, snd tsnninal snd inland oquipmant Such invoslinsnt dspsnds in part on 
Iha axistonca of a ragulatoiy anvironmant which allows carriafs to organiza to coordinala Iha 
amploymant of such costly aasats wvhHa providing improvad sarvica. Only through such 
coordination can vassal opanrtors avoid tha risic to raNabla sarvica posad tyy tha high fixad, 
avoidabia costs relativa to short tarm marginal costs at normal lavals of capacity utilization that 
charadarizas ocaan shipping and otitain a rBasonal)la rstum onthair Invastmanton along4arm, 



Stat)ility is thus an important virtuawvhich is providad by tha oonferancasystsm. Indaad. 
tha Ragulation of tha Council of tha Europaan Communitias that providas a block axamption for 
confsranoas axprassly raoognizas that "Hnar oonfsranoas hava a stabilizing afVsct, assuring 
shippars of raHabla sarvicas.*^* 

As dascribad in tastimony at tha haaring, tha uniqua charadarislics of tha Hnar industry 
randar H an inharsntly unstable marM in which traditional thaorias of compatition and pricing 
do not apply. Without tha stability promolad by tha confsrsnca systam, thara would ba savara 
rata and capacity fluctuations, and disruptions to tha rsgular sailing schadulas which ara tha 
assanca of iinar sarvica. Moraovar. further innovation, wvhich dapands on larga capital 
invastmants, would liicaly be stifled if the rate stability provided by the currant system vvara 
adversely aflisctad. Conferences, of courBe. do not eliminate fluctuations in rslaa and capacity, 
and supply and demand remain the primary determinants of liner rslaa. But conferences do act 
to modanrte those fluctuations and provida the stability necessary for ocaan shipping to batter 
serve American business and international trade. 



Reg. No. 4056/86. Unnumbered f 12 dfift Attachment (5)). 
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CONCLUSION 

Pffoponanis of elminalino ttw FMC and Ihe Shipping Act bear a heavy biff^ 
the enor in the several prior caieM and extensive revieiMS of Ihe ocean shipping induet^ 
which have concluded that untaleral a ppication of U.S. antitmst law would tM an inappropriate 
form of regulation for the industry. Atimplly aHering the arfangements which have suocessfuly 
governed the industry for decades would be an impnident gamble, at best, with a U.S. industry 
that is vital to the rurtional securify and commercial interests of the United States and its trading 
partners. Once the Commitoe has had the opportunity to review the record of the hearing and 
has considered the proponents' arguments in light of the fscts presented here, we are confident 
that MemtMrs will share our view that those proponents have not met this burden. 

In sum. the Shipping Act of 1964 has been a success. Ratss have fsHen, service has 
improved, and conference cerriere operat i ng under the Act have been at the forefront of the 
technological innovation that has revolutionized international ocean shipping and trade. The 
case has not been made for changes to current law. much less the kind of sweeping and 
unilateral changes some have proposed. Criticism of the Act is. we believe, misguided, and 
reflects either a misunderstanding of the Act, a writtngnes s to sacrifice the long tenn health of 
the industry in the hope of short tenn rale reductions, or the desire to eliminate aspects of the 
current law wvhich put large and smal shippere on a more equal footing ¥vith respect to ocean 



Nonetheless. OCCC and Hs member companies recognize that certain large shippere are 
unhappy with the present systsm. vy% rsnrain wiHrig tcrdiscuss their concerns and, if possible, 
to reach a compromise which can be preeented to the Congrees that would continue to loeter 
a healthy, cornpetitive ocean shipping industry sen/ing American busineeses and consumere and 
broader U.S. economic, trsde, and national security objectives. 
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OCEAN COMMON CARRIER COAUnON 



MEMBER COMPANIES 



American President Lines, Ltd. 

AP. Moller-Maersic Line 

Atlantic Container Line 

Blue Star 

Compaignie Generate Maritime/CGM (French Line) 

Columbus Line/Hamburg-Sud 

Crowley Maritime Corporation 

DSR/Senator Line 

Evergreen America Corporation 

Hapag-Lloycl 

Italia di Navigazione S.PA 

KUne 

Mitsui O.S.K. Lines 

Nedlloyd Lines 

Neptune Orient Lines. Ltd. 

Nippon Yusen Kaisha (NYK Line) 

Orient Overseas Container Line 

P & O Containers Ltd. 

South African Marine Corp. (Safmarine) 

Sea-Land Service, Inc. 

TormLine 

Transportacion Maritima Mexicana 

Tropical Shipping Co. 

Wilhelmsen Lines 

Zim American Israeli Shipping Co. 
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NP. §mH R. taim« Ffttttfnt 
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m mf^Xim mntrm. AtUf r«vfHrtP|| Vm prvpeiil , I «m lift viu tM 
^«l tiMi m ifliftlvi toj— lltttta iti«if It pm«ittd Twvt Cto 
eiPH«n tvtilljr wlttait itHHt. AMytlM liM inscic #iti«t fi •fMwi* 

in.'!? W' ^.■sfflsjr^ i!*^"^j MMiiii w i«ttirtii tHMiifi, 

iMi w M. Th« riiMwuii rr • mmtn imp tmufni tqr m vSS!^ 

MiicUlljr i^m tit nHHultn to»« lAiii tf taHf vttr't tatiimi 
ipifitiffii, 

NinjhM 4 CMVimr 1i i Tffi^tiRi mmm- «r ito lmim, m an *1m vtfv 
fj^lvii in lAttntttMltr^d^ivi •pMiHMTIr Ntt mi t mtvIm iMlrMf 



f #« n9C toltivi ti> Uam WiH^tiNi* tM intil fiiw« thiT lfft«t thi 
uiTltn, fnm xm psnncttn sf « Ill1p9tp» « mM rli&li «eiii ufritfi. 
Ml MM tm lifHm in nc«. PftMitljr. « tij4tf Mfvliii at niaa «ii 
Trtfli-AtliiitU urHfln thit in iHjiaMtgyy. HtH ti« ItHir Uiaa t«af 
M iM|yjMtti|i, HAulwt iftit iipiff If tn iMpi'i pi^ataiH fihvvii 



NaMttf U ma fti«. tltir vn carrftn tj ^ r muM iMipate ar ■lllif«« «f 
itllara ia laiiti am t» tf« ctrt«thrtat c^paifiiHt tHay fiMi a wrMt ta 
avPffw. Ma afw upai ttitt nnf fiaai mit apaitiaa, n tnl^ i«fi«aa aui* 
ttria aaaai. ww iia «am«n laat HrmH t$ irafitiMHVr m^ «»m m«i 
ta aaad taaa tact tt rta ha tn wtaaaif iitr tf*r% tm fitm* 

It tciM 1 1a^ itw «iii awaptaa §f a^ntaM if aallirt ta Mia a aana 
caaialaar vaaMi. tt taaaa mtmtr tt aiarata tlia «ttial. TMa la alv afl aaiM 
«ff ktfin i*ma, M VI11 lamMaa iriin fif«1|fi 1iitr« aaaS all a!a aaa 
tfi vttaali mn aa flNfi« la taa Mfthin Ulaa^ »i ertMaa fey a iMafHi 
afctp a iwa j a aaM firs. lEnt pat tat U. f* flai lityi. 

Nwiiai emciiy ii aaaatianr. ifltaaat 1«« mmu «t#Hl|y iwratMi atiu 

'^- '*' aanian. t«ii i«v a Mjtr ^naiM until H «ai aAtpallai. Tm f«v 
in ftar *t% aa«r iaaaali tl aat ftari far alKp ••wvtlari. ^m 
U ifliiir tatii ai«i1t4iai a^a tfiaaHawa <tft4ltt«it f» MnHari. 
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NnilkM tmi$ vtry fiMi UMlHufi offltlatt tcau MFH«ft. Mlpt •?• 
tflffiftat froa trvtki tni «nlM that Mrvt tto U. I. UHm itrvi Mt 
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aaa-aiiai. Xt «y laata lOur Mittafaaia at a atMra dlaaavaaaaia fa tha 



Mirltf. It fiotfid plaaa at back ta tlia iajw af aaarlltMt aaata aaa laaiaaaata 
lanrlcw with im faw aarrltra. Xf ttet taaaaMi wiiat «fl! ta» UafM ia far 
taa MMai-airtp ttwi? 
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4* ^mfiu Vaaaaafaai •laHaiMaal Tviiir-^ 
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WJB8TJCKN TSAmC OONFBRENGE, loi. 



F^bsnary §, 1995 



Thm loBorabltt flomird OobXs 

Ch&lcminj Scat* Coiifc Guurd 4 JUxltiaA 8llbcoiBlt^«« 
Aoui« Coasict-** OQ Trantpor^&tlQiiL ft laCraBtZoetUTtt 
^lt*d States n&a»m at n«p«-*««itat4vaA 
KttZOivfftiQti^ CK:, 20515 

Q«ar Mr. Ch«inMfn 

1^ bfhiitf of ^iM \»*m^*ra Trm£fic Center *ac«f An aj«oc1c^1oo 
coBprltAd of cr«n«pom«l>oya profviALocalf vtaoi* ■■pioy«r* 4f« rvcAllert 
■ad r«t*ll tuppcart liidii*tri« li^astHi in. t.hm Wtetwrn i^nltad St^tsi, I urg* 
year suiipefi: to re^Ala tii« bod^vt «£ tli« r«darAl Mat 1 time CcsBittfiqm, 

(nic). 

'Mva niC !« ■ »a&llt Jjid«^end<iit^ ag«ury ntklch pttrfd^ai •■i«n«iAl 
fonetlons vltli r<Bp«ct to ocean Hubt aBrric^ oadAT t^hm ihlpplHig Act o^f 
1914. ferolAg oa% tbm wnc bodgac vouU e«u«« fb^oi b*c«uB« th* undarl^l^ 
•tatatorr raqtilefliiaDCa voald r«K«ls Ijn affacTt vicb no Brancy to aOmLnlutmr 
tha law. 

Ttia bftidgat of tim mc la Iais than |1» BilLlca afmirail/r and 
tba ottt cost t{^ tha gorai nwii after a^fatr Hewing oaaf faai and paoaltlaa 
orar tb« patt ilx yw:i Li laai tban $7 aiiiion azmoalls-. tlia mc actaally 
ra^oratd a aursliia to tlu fovaxnscuti in tvo of Uuee yaaxa. 

Tran af ^Er iaq tJbm foztctiona of tba FKC l:o tha axaeutlva branch 
dap&rtKaatij Ilka JUftiea lidjoaa prbsaz^ aiaaion it ddoaatie lav aafo^rca- 
iMfktJ g£ Transportatlioa (iHioa* primary Aiaaloni bav^ baan aviation tafatyr 
aad la£raatnictuf9 InvaatBant) wooLd aot aecoHpIiBli tht purpose a£ reducing 
the bod^at, tad i»uld taka ai^ay tba advant^ga of a ftiali Laui and ftaan 
ai^aoqriAth foeu* on o&c miaaian to accavspllah. Tba raault voctld ba thtt 
nobody «'ill be ttlndlng tha atoxa. 

We flUFport t^La effort to eaka govarnaent fttnctiona run oa i 
laa«er and war* afficieni; b»li^ Ttila ahould ba afcocBpiiabed by dlititiig-* 
iflaMng tstvaan vtut ii aaaantial and vbat Lm apt^ and aikiog vhat funotlona 
can b# ■tsreamlXned . Eilainating the FMC, or t^^Lnafarfin^ ita fiinctiona,^ 
woiUd aava llttla or ma dollara at tha prlea of chaj^a Co iAtarnational 
txada vhicb 1« of conaiderabl* natiioaaX iiBportanca , Ma wMild support a 
rerlaw ot alx fHc ftsketioos vider tba ihlpplng Act t.o try to detanLina 
any atreavlinls^ or weya to a^ilere bud9et laviAgt. 

Tba tfVC oz^ea yo« to aufiport ratalnU^ tba budget for tba FKC 
tJD parfom aaaantial fanetloita opder tba $blppl&g Act. 
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TECATE 

I ffWBBBB 



aifXifS 



s« coast OttArd ft mnLtimm ceoBisioii g ub d wrnt tt— 
maomm coMittea on ffnuumertatloii and Infraa cr u o t m a 
QAitad ttataa Boaaa of lapraaantativaa 
^— o.c, 2otio-a3oa 



It has oon to ay attantion that ccnaraaa ia oanaidariag 
•'-'--^" ^ fadaral ^^ ^^^' " '- 



aliniiiatlng tiM Mdaval NaritlM rf—taalnn and rapailtttg tha 
fl^9pittg Adt of I9i4. zn plaoa of tha iSM Aett a «raap of 
ait^ara ara wrnpoaiHQ a nov atataa aattltlod tte «» ahippino . 
DaMoaiotion St of xSfl." llUa aa'nallad ddraQiiiltioo aot ia 
MMvtad Oy nniBiiaiilii who ava aaanv tha lasgoot ^ 



wa ara atvanfiy 

itfd. It vottXtf raauit ia an unlawoijBli 
rataa and aarvioaa. na 



^. oaafidantUI 
ai a oaapatitlva diaadvantava. 





rataa 

ia orga yaa to rataia tha dhiaaing Aot of IM4, 

and rojoet tte afforta oar oar larvo oaapaStiera to gain aa 




C:C SmJt * Oamtyf>dfK tfi/fS £fSfi^ eir JJ 
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jmrrw coast f ffrDC;sTifit^ 



Tht HoBOobto Howird COUt 

rhifrma n, Coy G uatd aad Nfarir tnr Tiini po iiaU on Subcomniittt 

Hdum OmiuiiliBt on Tiu huc m l i H o n and ] 

Urind SMn Kbom of !■ 

WMhiBSfeOftDr. 2010-3: 

FAXt (an)22»Ma 



DtvMB> Qudimiiu 

TtiUnl MgJtiBW Coacadfln md tyiBng tiw Shfaying Act of 1911, bi 
pioti o» on mc Ac^ > ycup of Mtopd wc pronoiHH > atw ftotm mdnid 
tt»-SUpptef DttCfttiaiiflnActefim- TM i to^ri k d iWngn hrtcn ict it 
by coHip i n tM who ftncnaB^ dwls^vt burinctiii inuKUtaliid 



Wo no ftfOB^QT cppotoc to tho Shippjn|p Dnogulicfon Act of 1995. It would 
molt in in uiubtv plijiny find ter ociwi tantp oitiilu n nMf md MivioM. 
ino iu||Of oicpoKtBi md sxipovtm, ihiouipi confldontiu mwnoHnntii 
woold ftt pnteetttal zsin ind svvion; our cDBpaflnr vreuid b« pla^ at a 



tCTda Is taportMtt to our aaapany. bi oidor for ua to 
aeriBdnatocT ooBKt sBlaa and 



eaaa to nrmdf a cTimluai eqr < 
Wo tttftyott to ratlin dw Sh ^l^i g Act of 1 9S|> and iijKt tha tflarta of our 
I to fain an imfair anvanta^a^ 



noni 6oia 

Oizaetor of. Oporatlona 



111 iwaiii wiiii rn am mrt i oa ah» ri i i > « — 

naiacA»iaa»n>ia*f«iai3Si.7uo ita»iMt«nr4OOBa*<si«aaa«ra0 
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AMEHICAN ft FAB EJI8TEHN 






XWXXXMKNUUBr. • SAN nUMCttCa CALIRHUilAmnX • 11UraONE:(41$)362«»t9 
2201 FILBERT STREET 94123 U.S.A. PM: 1-41S-929-0504 



tAMnuiicnoo 




Ftb. 1. 1996 

Honorable HONird CobU 

Chalnnn, Coast Guard S narttlBa Transportatloii Sutoonrtttae 

Housa CeoHf tta on TransporUtlon k lirnrastnictura 

U.S. Housa of Raproaantttlvas 

UaaMfi9ton O.C. 20S1O-S306 



FAX: 1.292-22S-B€U 
Oaar Mr Cliair 



It has COM to W9 attiacion that Coiinaii Is consldaHm olMaating tha 
Fadaral HaHtlaa CoMtssfon aad npaaltng tha ShtppiBB Act of 1984. In 
placa of the 1964 Act« a wnm ^ sMppars ara propoaing a naw status 
aatltlad tha Shfpolng Oarafulatfon Act of 1996. This so-callad 
daragulation act is soppartad ty ooapaales Mho ara aaong tha largast 
basloassas la tha U.S. 

Wa ara strongly opposad to tha Shipping Oarogulatlon Act of 1995. It 
mild rasolt la an ualaval playing flald for ocaan transportation 
ratas and sarricas. Tha larpar n ip ort a r s and tnportors, throo9h confldontlal 
arraapanaaU (parhapa aada froi ovarsnas) Moald gat pra fa ra nt lal ratas and 
sanrlcas; our cunpaiu vaald ba placad at a coapatltivt disadvantaga. 



Intamatlonal Tirada Is taportant to our caipiiy. In ordar for us to continuo 
to groM, m MSt hava aeeaaa to nowdlacrlartnatory oooan ratas A sarvicas. 
Ha urga you to ratafn tha Shipping Act of IHi, and raiact tha af fdrts of 
our larga c onpa ilt o u to gain an unfair i 



Slncaraly. 

^^V^ERICMLLJW EASTEM TRMHIB CO. IK. 

Praaldaat 
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ilfiipBrttMn iiimwftnuuHuii 
MilQtIMHi 




Ifw^T^ 



a. 6wO ftaM-w ct^Wi-* <• 
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mL^flMPAMY 



31.1995 



wiM 



oucnsiMsoi 



|MlorX9Mw lB9lHiaC*il9tlABW 
•pwpoei Mwpwi«i nn|y iii( | a i> iip j i iiJ fl ii lJ JiB. ll ii l i li il ifl iii i iliii r i Actof 

iBpiHahi I ifcit 



M«a^Mr«9PMid«ited%piiiO«ipM«iiloiari9M. ftlMMMNltiiM 

tMHponHtaHHiill** 



r I I > i i i> iri ii i i i i 



Ids flHppB^ Aoiflr l9Mh MBf^lMI ■BflflHll Qb 




DR^ 



TtTIIL P*tt 
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31 JaBtuxy«l999 



aqonrd Coblm 

mt Qiiazd and MnritlBs Traa^artatloB 
ixzmm OB Trsuportatioa and Zafrascsuetapt 
Qtaitad Itaftaa Booas of laparaaanciTaa 
Wiahlngton, s.c. 20fio-330C 



Daar Itt.amXxmAi 

Zt has oaaa to nr atfttclon tbat 



I to vv 
Mma 



♦llMinarlfig cba radani Msitiaa cowaHaion aa 
ihHnlWf hat, of 1M4. ZB plaoa of tba 1M4 Aec« a 

aso scBBodoo a saw j^ gt\^p aacdtXad tfao "SlilspdjM 
oC ifliir rtdm ao eallad dangoUtioB aae 



Oacogalatiea tet 
ia 



m a«o atzBBsly o a Bo a ad to ttaa 
Iffl. Xt «eald saault to aa taftUvalad 



I Boob Clab w a nX d ba placad aft a 



la tflportaat to loea c agb,^ a c rta g fog 

Hi ttsva yoo to vataia tte niM^V Aat ai 
lfM» aad xajaot tba affosta oC oar lasga aaapatitani to gala la 
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im w n o Banqi ■'l>g¥H, t>Odi 



lW 



Doda Ami Eiwi Conaomutr 



Jaaoary 31, I9fs 



TlM ■oBor«l»U HoMurd Oobls 



duujnna, Cooae Ouavd and Haricisn TrmoMpoKzmitieacL SvOaeemmlttmm 
ISenam Cnwitt— on Ttanaporsmcioa and Znxraatrcetun 
Ttaitad Statafl Hooac of l«pres«ica.tiv«a 
tfuhiagtoilr O.C. 20810-3a0C 



Dear Mr. Omiznat 

It has ooBB to ttf attoasloa tliat Coograaa ia oowatdariag 
aUBlnarlng cha Padaral MariciBw r-mmi aaioa aad rapaalinar c^m 
«taiC9lB0 Act of I9t4. za plaea of tha 19S4 Aot« a gseup o€ 
ahlppars axa pzopoalng a naw aeatetts aacitlad tha ^Ihippiag 
PaCTfQlarlnn Jiat of I9fB.« rtKLu ao-oallad darag u la t ioa act ia 



ouaporead hy erapanlaa «te ara aaotig tha largaat hulnaaaaa in tha 
Oaitad Btataa. 

Ha axa atsongly oppoaad to tha thlppiag Dasagolatiod Aee of itfS. 
Zt voold raaalt ia aa uaUTed playing flald for ooMa 
tcaa^porcatiioa rafeoa aad aawioaa. tha laxgar aivortars aad 
Liyortara^ thcoogh cenfidaatiml asnagaaaBta, noald gat 
prafaraDcial xmcaa aad aanrieaai our coaipaBy would ba plaead at a 
QoavatitivB dlMdvaataga. 

lataraational trada U iiyortaac to our eonpaay. Za ordar Cor ua 
to eoBtiaoa to grow, wa auat hcva aoc aa a to nondlacrl ain a t o r y oooaa 
rataa aad sarrlcaa. Wa vrg« you to rataia tha thippiag Act of 
IfM. aad rajaet tha afforta of our larga coavatitora to gala aa 




l>aioi27S42 • toaOligaiGAaaBS • (m4ir-78i7 • MX:(m4SU91N 
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iim— > 



January 31^ 199S 



Tha KOflorabla Bowazd Cobla 

ehaimaa* Coast Guard and Karieime Tranaporcatien SubeonBaittae 

Heuaa CosBlttae oa Traaaportaeion and Zofraatrttctura 

Ubitad Stataa liouaa of lapraaantatlvas 

Waflhiagtoa, D.C. 20510-aaoc 



Daar Kr. Chairaant 

It haa cone so my a&tancien chat Conigraaa ia eoaaidaring 
alininating cha Padaral Mariciaa CeaKoaaioa and rapaallng tha 
Shlppixig Act ot 19S4. Xa placa of tha I9t4 Aot, a group oC 
aliippara ara pxopoaing a now atmtua antitlad tba *ahippiny 
Dacagulation Act of 1S9B." Tliia ao-callad doragulaelon aoc la 
aumorcad by coB^aaiaa vto ara aaoog tha Itvgaat buainaaaaa ia tha 
QBitad Stataa. 

wa ara atroagly oppoaad to tha ablppiag OaragulAtion Act of 1998. 
Zt woold raault la an unlarad playing fiald for oeaan 
tranaportatioa rataa aad aarvieaa. ttm lavgar aacportara and 
iaportara. through coofidaatial azxaaoaaenta, would gat 
prafaraatial rataa aad aarvieaa; oar soavany weald ha plaoad at a 
eoopatitlva dlaadvantaga. 

zataraational crada ia isq^ortant to our eeapany. In erdar for ua 
to coDtiana to grow, wa auat hmva aeeaaa to aandiacrimiaatory ocoaa 
rataa and aarv:Lcaa. Wa orga you to ratain tha Shipping Aet of 
19M. aad rajaet tha afforta of our larga eoapatitora to gain an 
unfair advaataga. 




Qparatioaa Adaiaiatrator 
RXtiar 



ft,.. 
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P.O. I 



106 







Mr f «eiiaiU 3t»^; 1S*HU 



SI JMUlas7« 199% 



fh% KOBonAU Hovacd Cobl« 



H01IM qoBBitiM OB TrmiiBportatlott aad Iatr»*trii«««n 
Halted |ita«as Bova* of lla9s«s«B«a«iv«B 
VMhlMCOB, D.C. 2«8Xt-aM€ 

Oaar ntu Ctalsaaai 

XI baa pamm taar accastlaa xhMX eoBf>*»B i« C9aai4«suw 
•Uataa^Hif CUft Yadarai Karltlaa Camaston an4 rapiallif t9if 

tiap9iai Aa* aC — ' -" '— - — ^ ^ 

alilaaacii asa mbi 

itiaa JMrtaf Ittf.* TIU.8 — ealltd dsrafttXAiioa 



;tha Ua 



|ii ^ aawj aal aa wba a»a aaa«f ^m !«««•«% byaiaabHif la 



•d ttataa. 



hai of|! tfl- 

laaj ; 



It art btrottfly apfa a ad ta tha siiivfi&f D«Mivla«ioB 
Zt tr«al|l raaalt la aa aaiavalad piafin? itvld tot 99m\ 
traaapafrcatlaa ra«aa aad aarvleaa. TIm Lax^«r ■i»«£t«ra and 
lapanafra* tbcaavb aaafidaatlal assaat aaaata ^ vould ff«« [ 
pratasaatlal rataa aad aarvleaai oac «o«paav «o«ld b« p .aead 
tltiva 4iaadvaatafa. \ 



L 



Ltasaaiiaaal rsaia la iapartaat ta aa^ eMpnar. la QPlif far aa 
If aaatiaaa ta t«o«» tM aaat hava ata«aa m iwadiaarlaii ka^«^ 
laaa rataa aad aarviaaa. Va msfa foa u rtta&a ciM tbi^ppiif Mt 
aad fal*at tha tffarta afi aor l^^t eoap««ltaBf taUaia 
advaatafa. 




■tU 



n' 



ii 
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DEARAN BUMPORTS 
iicoifoiiTte 



1.1995 



i,O.C20SI0430e 



IbyrnfMiw ihii— wi^Atliiiiil i' !■< 



IivtiiU BBto o^pMN to yMiqr «■■! qpporiliniD te Aiviil OmpiiliB Aa of 
IIM. l >OfcwtiKfwri Otowllloiai M liiiio d| h i iyfc Mte p i p I t ii n o nft O M i i ii 



iof agr bMiMM. ao a oodw^ooti 

tett%pi«Aat«f1M4»«iAi9Mlifaiofclioravhiiio 



DoSiTniilili ^^ 



ICMlMiMlal^lkteA*PX)Lln2iU««6MiDlciB,Cdtfoario9tmMMi)34Mm'Pte(Mf)5l^^ 
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TRENDS OP CONFERENCE OCEAN SATES FOR 
MAJOR COMMODnWS TRANSPORTED IN TEE 
FOREIGN COMBiERCE OP THE UNITED STATES 
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THE JOURNAL OF COMMERCE 



ititititit 



^Y. 



14.11 



RrtwBcflngKobe 




fa 20 seconds, an cBrthquake destroyed tbe Part of Kobe, sending 
Mikrshocl^ around the vhrkL Minutes iita; APL was already. . . 

Reconstrii#|mi^ Pipeline 



W9 HMIK MAOtim 
TO^O ' Ai mtriltt ol error biv« o«nwtd to 



Ut la rm tike i 

Al May pm thn^ * 
I to truHiOKtiM tt 
h bdUoH of 

tnvCTBiiic ■ huwtM «it 



TwCTJiy, JtiL 17 

At GioiiiHt Zero 



■UpcUh pads, ttbor, cgB^9«Hy iUlt 
Uu vorid't luTBSt [DuiilactMnn ud 

Wbes It'i «i cnaiTC cs Ibe i 
mrld'i vUtli-LBncst cwuiserpiirl 



A. 



tfhirti lij ret«re Iti 



ri Ike 




iiMiuii d «■ meh is tin lim« wtb of 
stf. Bute viU itf^tile lor ymn to nconr. 
he dtfi port - i DU|ar t7«Se UMIk ttai 
a lor M% ef 4ll inkenuliPDil «oaUuv 
e£ k JaiHii - nffa«ii tii tulnnitwl fit 

Ike ortk^ttike itnidi el ^M uo, APL'i 
I oflicul an iB Boqc Koof lor itnticr 

vttk iokD IL LUlie. ckftinnvi d ArovioA 

Cte, tke liael boldioi eoraptitT, ud APL 

0«tfe EqiAL 

R «M tH «A^ end Tbomu H. Kellj. vkv 

■liwt iwAjifi iOMrmt nuufcr, «u itArtiu 

i tfSpfflM itiiert Ike QntdlN iraua ik»«^ 

SEEAPL,f»AQ£lM 
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NaL37t/4 



Offictti JoonisI Of the Europcm Co m i H umtm 



f,,^k riUi: 



COUNCIL REGULATION (EEC) No 40M/86 
ol22Dcctaibcrl986 

ujrns flown dctnlM ndcs lof the >pplic>iioo of Aitidcs 85 mm So of the i icoiy to i 



THE COUNCIL OF THE EUROPEAN COMMUNITIES. 

H>viii| icfsfd to the Tmcy cwiMwh im the Europun 
Ecnoomk Cbniniimir. nd in puikular Ankles t4 (2) nd 
•7 ncreof t 

Hcvnii icfsra to the proposw fran the CotninnsM>nt 

to die op tiH o n of die Emopcm 



whcKtt, OS £ir OS ooafercaoet subjeo to the Code of Cooduo 
ore ooooeroed, die Regulation should siyplrmcm the Code 
or nuke it move ptcdse; 

Whereas k appcais prclierable to cxdude tnmp vessel 
•enrioes fron ^ seope of this Regulation, rates for these 
" 1 on a < 



(»). 



Having regard to the op ini o n of die Economic and S o ci al 



Ice accoom of die 
ncccssny t on die one hand to provide for implemenung rules 
that enable die Commission to ensure that c o oipeuti on is not 
unduly distorod withm the common maikct« and on the 
odicr hand to avoid excessive rrgiilation of the sector. 



Vhereas die rules on co mp e ti t i on form pan of the Treaty's 
gmeral provisions which also tpfiy to maritime trsnspon; 
n^iereas detailed rules for applying those provisions are set 
out in the Chapter of the Treaty dealing with the rules on 
competition or are to be determined by the procedures laid 
down ulcreui 



Vhereas according to Council Regulation No 141 ('), 
Coaidl Regulation No 17 (') docs not apply to transpon; 
wheicas Council Regulation (EEC) No 1017/68 (') applies 
to inland transpon only; whereas, consequently, die 
Conwntssion has no means at presem of invrsrigsring dirccdy 
cases of s u s pe ct ed mrnngcment of Articles 85 and 86 in 
maritime trsnspon; whereas, moreover, die Commission 
lacks sodi powers of iu own to take decisions or impose 
penalties as are n e c es sa r y for it to bring to an end 
I by it; 



n ece ssitt tes die adoption of a 
Regulation applying the rules of competition to maritime 
pans p o n ; whereas Council Regulation (EEC) No 954/79 of 
15 May 1979 cooceming the ratificetion by Member States 

Code of Coodoa for Uncr Conference (*) will resok in die 

of cooMrcnois sending the Co mm unity} whereas the 

imspon fefOKcn in the last recital of Regulatioo (EEC) No 
954/79 should take accoom of die adoption of die Codr, 



Whereas diis Regulation should define die seope of die 
provisions of Articles 85 and 86 of the Treaty, taking into 



whereas trade b etw e en Member States may be affected where 
restrictive practices or rauses concern mtemational maritime 
trsnspon, including mtra'Communny tran^on, from or to 
vommunity ports; whereas sodi r e stri c t ive p ra c t ices or 
abuses may mlluence oompetitioo, firstly, between ports m 
diniercnt Member States by altering their respective 
catchmem areas, and secondly, between activities in those 
catchmem areas, and disturb trade patterns widiin the 



whereas cenaw types of t e c hn ical agrecmcm, d ecis io n s and 
concerted practices may be occluded from die prohibition on 
restrictive practices on the ground that they do not, as a 
general rule, r es t r i ct co mpe tition; 



whereas provision sh ould be made for blodc exemption 
of bner confcr ences; whereas nncr conferences have a 
stabilizing eneci, assuring shippers of reliable services; 
whereas they co n u ib ute generally to providing adequate 
cfifidem scheduled maritime tran^on services and give fsir 
con si der ati on to the interests of users; whereas such resuks 
cannot be o ot a intd without die coope rati on that shipping 
K promote within conferences in r elati o n to rates 
and, where appropriate, availability of capacity or alloc ati o n 
of cargo for shipmcm, and incomr, whereas in most ernes 
t to be subjeo to cfiocnve om ip e titi on 



(') OJ No C172, 2. 7. 19t4, p. ITS; OJ No C 255, 13. 10. 1»M. 

p. I<9. 
(*) OJ No C 77, 21. 3. 19t3, p. 13; OJ No C 344, 31. 12. 1915, 

p. 31. 
(*) OJ No 124. 21. 11. 19(2. p. 2751/62. 
n OJ No 13. 21. 2. 1962, p. 204/62. 
(') OJ No L 175. 23. 7. 19a. p. 1. 
(•) OJ No L 121. 17. 5. 1979, p. 1. 




;, from tramp services and from Other modes of 
transpon; whereas the mobility of fieets, which is a 
charactcrisiic feature of the structure of availability in the 
shipping field, subjects conferences to coostam compedtion 
which diey are unable as a rule to eliminate as for as a 
s u b s randilp ropos u ooofthe shipping services in question is 
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Whereat, Iwvvcvcr, in ovdar to pccvcK oonfcfcaoct from graiiicdextapdoQpanaamioAnack85(3)owingtoilMir 

antagiiit in pfacpcet which age mcomp adb k w ith Anide 85 diicriiBinaiory or other leaturtt applies only to the ckflMnnis 

(3) ol the Treaty, cenaia co n d iti ot w aad ohiigatiom thould oftheacrecment covered by the prahftitioa of Article 85(1) 

be attached to the eacmpdoo; and applies to the agvccmcm in its entirety only if dioie 

elemems do sot appear to be severable from the whole of the 

Whereas the aim of the ooMlitiom should be to prevent yf«c «^wher«as d >eComni yn should therefore, if it 

coo faeoces from * — p** «i "g i tr' ^ i w it f on **«">ir ri titiTf t nndt an luli iii y i iw i w of the diock t wim pti on , enher speaty 

tH-hidi are not fm ^fimtftWr to die attainniemof die wh at r l ememi of A e ajraancm are by die peohibitioo and 

objectives on die basis of which exemption is ^mndi ommquc m ly amomatically void, or indicate the reasons why 

whereas, to diis end, coniemoes should not. in respea of a those dem eno are not »«<>«"« ™i the r est of the 

liven route, apply rates and cooditioos of carriate which are ajpMem and why die agreemem is therefore void m its 

differentiated soldy by iefaenoe to die ooontry of origin or «««»«y; 

desiinatioo of the goods carried and thus cause widiin the . . . . , . 

P^Mfm iftffy ^^ffiff^iff m ^ Trt<^ thuT are harmful to certain Whereas, in view of the ch a factt nstics of mufwao onal 

ports, shippers, carriers or providers of services ancillary maririmctranspon, account should be taken of die fact that 

to transport; whereas, fnnhermore, loy a lty an*" i"T»ff HT *^ application of this Regulation to c ert a in restrictive 

shonM bf p el m i l wdoidy in accordance vwthrultswhifh do practices or riwises may lesuk in co nfl ic t s with the laws and 

not restrict unflatcraOy die fraedom of users and rules of certam third c o untri es and prove harmrul to 

coo s eq u e nd y com p e titi on in the shipping industry, vrithoot jj'Si!*;*' ''. -^*! ! ?!r? " n l*^ " fj^, "^..^^f '^' ^^'^ ^l 

penalties on users who seek by '—i p to u gr fftf i nf lo evade die auihonaed by the C o uncil sh ould be undertaken by the 

reduced freight rates or commisMon granted to them by the maritime transport policy of the Commumty; 
coniieience; whereas users must be nee to determine the 

t«iwii^«irMig«tft«iliiAtfc»yK^ti» ■*!<»«>«» ffi.^^P^fTirf Hf«M< Whereas diis Regulation should make provision for the 

transpon or quayside services not covered by die freight procedures, dedsioo-making powers and pcnahies diat are 

charge or by odicr charges i«rced «rah the shipping line; necessary to ensure compliance widi die prohibitions laid 

down in Article 85(1) and Article 86, as wcD as the 

Whereas certain oblignions shouU also attad^d to die -rnWoos governing die applicatioo of Artide 85 (3); 

exempdoo; whereas in this respea users must at an droes be wu— .« ..i u i^ i. • j.- t u 

in a position to acquaim thcmsdves with the rates and wnereas acoountttouid be uken m this respea of the 

conditionsofcarriageappliedbymembersofdiecDoforence, !I!S5r ET*!!!!^ of Rggidaooo (EEC) ^J^>J/*f 
since in the case of inland tr ao i p or u or ganise d by shippers, "" *"' 

the latter continue to be sobiea to Regulation (EEC) No 
1017/68; whereas provision shouU be made that awards 

S^h^orsandacecptedbydiepardesbenodfiedfbrthwidi Whereas, in particular, in view of die spedaldia«e^^ 

to die Commission in oeder to enable it to verify diat of Bwrome transport, n is primanlydie respmbilicy^ 

conferences are not diereby exempted from die conditions ""T^T** ^■'" '^ " . **?"''° ^1~?°°* *°^ 

co n c er ted practices confoim to the rules on c omp e oooo. and i 

be made co mp ul s ory; 

Whereas c o ns u ltati o ns between users or j 

t to serare a more emaent «- - - i, r.t_ - - — ■~*r- ^ ^ ,,_.—,;,,;„-, /„ , ,i„-^-— ,-,;,,- 

f . . , . . , , nowvver, wnn to appiy to me wommissMn lor cui i ii i i nanmi 

n or mantmK transport services which takes better At rk^r ay ti mf m t . dtdttgns amf fft n rrn t d pftcwtt tm 

m cooforauiy with the peovlaions in j p r o s; w hereas a 
amplified procadnre dMMild be Imd down for audi cases. 



provided for in the Rcgulaiioo and thus do not infringe die concerted practices conform to the rutat on compedtioo,Md 
sofArtides85and8<; ^•^-' :^u-^^u^/^ -. .— 




sdKwIdbe 

inArtidetn3?^n?^S?^ltets'^fc^^^ HAS ADOPTED TWS REGULATION: 

iharefbm have power to take dM a 
or« 

SECTION I 
85 (3H whereas, in view of die apadfic 
vole fnlfillad by dM conferences in dM aacsor of die liner 
services, die rraCTwn of the Conmiiiiioii should be 

Aiticir 1 




should conscquatly have the power first to address 




1. This Regulation lays down detailed rules for the 
nttUiy provided for in Article 85 (3) application of Anides 85 and 86 of die Treaty to maritime 

decisions which have not been transport services. 
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2. h ahall ^ply only w im cti mi o n al « 
m w iK fnoiiiOf loootof wotcCoi mii uiiuypowttOUicrthm 



9m rOT the putpoKS of nis RcfUMtions 

\m) vsmp vcmd terviocs mesas the trantpon of foods in 
bulk or in break-bulk in a vend dianered wholly or 
potly ID one or more shippen OQ the basis of a voyage or 
ime dianer or any other ffonn of contract for 



(f) the establishment or application of i 

cooceraing the structure and the conditions fovenine 
the appliMion of transport tariffs. 

2. The Commission shall, if necessary, submit to the 
Council pio p o sals for the ame n d men t of the list contained in 



ArtiekS 



where the u eight rates ate ncdy negotiated case by case 
ac c o inancr with the oos id i ti oiis of sup^y and 



(b) wiier conference means a giw^ of two or more 
vcssel-operatmg carriers which provides uuer national 
hacr services for the carriage of cargo on a particular 
route or routes widiin ^wcified geographical limits and 
. which has an ag reement or arrangemem, %>4> ^ftgver i ts 
natiire, writhin the framework of which they operate 
under uniform or co mm on freight rates and any other 
agreed conditions with respca to the provision of liner 



(c) *iransport user* means an undertaking (e.g. sh^pcrs, 
oons^necs, forwarders, etc.) provided it has entered 
mto, or demonstrates an mteniion to enter mto, a 
contractual or other arrangement with a coniierence or 
shipping line for the shipmem of goods, or any 



Agreements, decisions and concerted practices of aU of ji(rt 
of the member s of one or moie Imer conferences are hereby 
exempted from the prohibition in Article 85 (1) of the ^ 
Treaty, subjea to the condition imposed by Article 4 of this/ 
Regulation, when they have as thdr obiective die fixing of 
rates and conditions of carriage, and, as the case may be, one 
or more of die following objectives: 

(a) the ooordinatioo of shipping timcubles, sailing dates or N 
dates <^nlls; 

(b) the de i e inii i i ati o n of the frequency of sailings or \ 
calk; 

(c) the coordination or allocation of sailittgs or calls amoiig 
members of the conference^ 

(d) the Mgulation of the carrying capacity offered by each 

(e) the allocation of cargo or revenue among members. ,■ 



AnkUl 
Technical 



ArticU4 
(to 



1. The prohibitioo laid down in Artide 85 (1) of the 
Treaty shall not i^y to agreemenu. dedsions and 
ooncmcd praaioes whose sole objea and cfrco is to achieve 
I or coop er ation by means of: 



(a) dMmnodttction or uniform application of standards or 
types in respect of vessels and other me a ns of tra ns port, 

transport services* of vcssds, space on vessels or slots 

and oilier means of tran^pott, stau, eouioment or ffiTi^o 



The exemption provided for in Artides 5 and 6 shall be 
granted subiea to the condition that the agreemem. decision 
or concerted practice shall not, within the common market, 
cause detriment to certaw pons, transport users or carriers 
by applying for die carriage of die same goods and in tfaearea 
covered by die agreemem, dedsioo or concerted practice, 
rates and conditiotis of carriage whididilfcr according to the 
country of origm or destination or port of loading or 
' iich rates or co n dd it i om can be 



t or dedsioo or, if it is sellable, any pan of 



Anys 

sudi an I 

p< ^Miii g para gi apli shall auto matic ally be void pursuant to 
execution of successive or Artide 85 (2) of die Treaty. "^ ' 

tr ansp on operations and the 
or nplication of i 




(d) me coo rd i n a ti o n of transpon tunetables for co nnecu ng 



<e) 



AftickS 
O W Je a tiflW i ft»fif ii fM lo cxca^Nion 

The ^^?— ****£ ^***** gp**f*t it shall bf awaf h td ti* ***y f y f w p w w* 
ptovidod for m Artide 3: 
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Tnc oonfCRBoe miSKt nowwcft be uilofined in 

sovaBGC by the tr amp ott mcf* wnm a tpeoncd 

t for the puipoac o(^M»*t»» petiod, ol his imcatioii to dispatch die 

s of j ulmiiik b arwaa ttanspon ro mitn i ncm from a poet not advenised by the 

oooMRBoe Of to Buke ose of a non'cooi c imct 
vcsmI at a port served by the oonfocace as soon as 
be has been able to establish from the published 
•>■ •.*•*■•• m A »A n i» mS maXXifnm*. that the tn t^rf i HM'" wsttiaa 

These coasuhatioiis Shan take plaeewhcpevtr req u ested nwSSlwai hTmeLlMi ^^ 

by any ol die abovcnemioaad parties. penoa wiu oe exoeeaeo. 




2. Ejoyuiy siiiuiftnttiits 



3. Sewkti not eovtnd by Atffw^bt dmrgia 



The shippii« lines* members ol a cDofacnce shaU be TranspoCT nsm AaD he e ntitled to approach d>e 

jiLiiibii tn iimimi* maA immuin lovahv jiimmjii LL— i- imdf H ilfwut o» their choJce m rtspect of wi la w d trauspon 

^trft» yii«mi¥Tii^n* tfc#fcMi —<i »*w of» AM4> AaWK p op en iioos aod qnaysMK services not covered by the 

matters for fgttni l T i t i oii between the coofcrence and ireijiii aiaije or omijes «m wnioiine sa^piiisiinc ana 

the transport nser have apeed. 




" ""y^"* " '* -**'*^_ ^'°^, s afcgnar ds maldn g CKpUdt ^ 4t<fWffffy oJUwJh 

the nffats of transport users and confcr ence members. * ^ '^^f* 

Tbesfawint ements shaB be basriwi the comraa system Twiiih, related cooditioos, regulatioos and any 

or any other system which IS also lawful. amendments dieretoshafl be made available on request to 

LavsIiv jii.aiiMiLLiJLii Mint jifLntfJ if Mtk tli« fnlWiMiina trsnspoR uscrs at l e a s o naMc oostf or tney shall be 

Myaicy airanienienis most comply wRn tne KMiowmi available for examinatioo at offices of shippintKnes and 

their agents. They shall set out aD the oooditioas 
conceraing loading and diacharte, the exao extern of the 
se rvi ce s cov ere d by d>e neiyit charge m propor t ion to the 
sea transport and die land trantpon or by any other 
charge levied by the shipping line and rnstnmary practice 
^^ ^ of the in such matters. 

part i es shall be enciilcd to terminate the loyalty 

airangemcm^atany ome withow pcnahy and 3, fJoi^kstkm to tiM Commission of aumrds mt mrbitrttion 

su bfeo so a period of n o tice of not more man six awrf fefoimiMHtfiifioiif 

months; this period shall be reduced to three 

m ont hs when the oonferenoe rate is die subjeoi of a Awards given at arbitration and reoommendatiotts made 

diqNne; by conciliators that are accepted by die parties shall be 

— nndcr die system of deferred ftbatcs neidier die notified fardiwirii to die Commisaion when diey resolve 

kiyaky period on die basis of which die rebate is dispu»rdating» die practices of conferences lefeiied 

filniiaTH nor the n fkf i pmn loyaky period to m Artade 4 and m points 2 and 3 above. 

icquired bet o r e pa3fment of the r eb a te may exceed 

six months; this period shall be reduced to three 

m ont lis wheretfaeconlefenoerateismesuniectof a Attitlt tf 

^_^ exem p ti on tor agreements between transport users and 

(b)The conference shallt alter c o ns u i iing the t r a ns po rt confeicnoes ctik w**** the use of trhtdulfd maritinK 




(1) a nst ol cargo and any portion ol cargo agreed with 
tra ns po r t users u^iich is yeopcaBy exdiided uom 
the scope of the loyalty anangcment; 100 % tr an apo n users, 

l oy a lt y aiiangem c n i s may be ofle wd but may not other hand, and a _ 

be unilMcnlly impoaad; may be n eces sar y to that and, conraning the rates, 

(i) a list of drcunucances hi which transoort users aie conditioos and quality ol liner services, as long as they are 

*^' - ^^^^-^^"TZ^^iZTrf^ provided for in Artide 3 (1) and (2) mn heicby exempted 

»7»r. n»e 60m die praUbition Imd down in AnJde t3 (1) of die 
Treaty. 
^^ hi whidi cw is ^nmi i wi nt 
m^atcnad nom or to a port m the aica covered 
by me conference but not advcftned and where 

tferawaivercanbeja8dfied,and Afiae^ 7 




eat a pott exceeds a tin ni inr in g ol eaeaip i s d agmnnn ts 

period to be determined for each port and for 

each c o fiim odi t y or dass ol comm od it ies 1^ Brooch of mt obUgatkm 

following cons u n aoon ol the tr ans port users 

directly c o ncemed with the peoper ser v i c in g of Whetc the persons concerned are in btcach of an 

I which, puisoam to Artide 3, attaches to the 
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I provided tot id Aiuck 3« the Comiwistion 
■Mjr* ^ order to pot ob end to such bicsch sad voder the 
I bid dow« in Seoioa II: 




- mdieevemolbilnrebysudipcnoRttoobtervethoee 
M ^ » ^n i HeH d<tiuos mo dependiof upoo nie gravity of 
the bfcsch coooened, adopt e d eciM o n nst ewicr 
prohibits then non cuijfin^ oot or raqoires then to 
perfom specinc ecu Oft while withdrawing the 
beneat ol the block exemption which they enjoyed, 
gnats them oa individual exeaytioa aooordiiig to 
Aftide 11 (4) or withdraws die beneat of the block 
I which diey en|oyed. 



If the special caaramaaocs rcsuk in die abscaoe 
or dimiaation of actual or poieatial eompciitioa 
contrary to Attide 85 (3) (b) of die Treaty dM 
Commissioo skaO wididraw die benefit of die 
blodc exemption. At the same time it shall rule on 
fdiether aad, if so, aider what •^Urrmf' 



exemption should be granted to the relevam 
'i a view, msrr slia, so 
the market far 
eKaes; 



(ii) If,asaresakofspecial 

(b), there are tltten other than 
ia (i) hereof, die 
more of the 



those referred so 

shall take one or 

1. 



2. Bff$et$ imeompMibU with ArtkU 8S (3) 



(a) Where, owing to spcdd dmimstances as described 
befcyw, agreuneats, decisions and c oncerte d practices 
which qualify for the exemption provided for in 
Articles 3 and 6 have nevertheless eficos which are 
incompatible with the conditions laid down in Article 
85 (3 ) of the Treaty, the Commission, on rcoetpi of a 
oomplaim or on its own initiative, under die 
conditions laid down in Section II, shall take the 
measures described in (c) bdow. The severity of these 
measures must be in proportion to the gravity of the 



(b) Special circumstances are, inter aiia, created by: 

(i) acts of conferences or a change of market 
conditions in a given trade resulting in the 
absence or elimination of actual or potential 
co mp et iti on such as restrictive practices wherry 
the trade is not available to competition; or 

(ii) acts of conference whidi auy prevent technical 
or economic progress or user participation in the 
benefits; 

(iii) acts of third countries which: 

^ pievcai die op er a t ion of outsiders in a 



tariffs on confcr ence 




(c) (i) If actual or | 

may be eliminated as a resok of action by a third 
oou nu y, die CommissMMi shall enter into 
coBsunatioos with the competent authorities of 
the third country coocetaed, followed if 
aeoesnry by arg o t ia t wos under directives to be 
given by die Council, in order to remedy the 



ArtiekS 
Effects ineonyatihlr widi Artade 86 of the Treaty 

1. The abuse of a dominam p o d tioo widiin die meanin g 
of Artide 86 of die Treaty shall be prohibited, no prior 
d ecisi o n to'that enect being required. 

2. where the Commissioo, eidier on ks own initiative or 
at the request of a Member State or of natural or legal persons 
daiming a legitimate interest, finds that in any particular case 
die co n d u c t of conferences benefiting from die exemption 
laid down in Artide 3 nevertheless has eficos whidi are 
inoompadUe with Article 86 of the Treaty, it may withdraw 
die baiefit of the block exempti on and take, pursuam to 
Article 10, all appropriate measures for die purpose of 
brii^ng to an end infringements of Article 86 of the 
Treaty. 

3. Before taking a decision under paragraph 2, the 
may address to the ooniicrence co ncer ned 

( for termination of die infringement. 



ArtkkS 
of 



law 



1. Where die application of dus Kegnlation to certain 
r es t rict ive practices or d auses is liable to enter into c o nflict 
with die p rov isi on s lakl down by law, regulation or 
a dn ii iusuauw actio n of c ntam diird couniri es which would 
t wiilH o mise i mp o H aat Community trading aad sh^pmg 
iBicicsis, the Commiss io n shaU, at dM earliest oppoiiuany, 
widi die oonmeteat auihotiues of ine diitd 




firaspoasiblethes 

of CommiiaMy law. Toe ' 

Advisory Coonaittee refencd to io Article 15 of the outcome 

2. Wheie agrecmsau widi durd couatries aeed to be 
negodatcd. die Commissioo diall aiake recommendarions to 
die Council, which diall aadwriae die Commission to open 
dies 
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The 

coitMiltation win as Advuofy Co iHmm e e as iciciicd to n 
Anicie 15 and wnuB die francwock of sodi dtrccovci as die 
1 may issue to k. 



3. In cxeicisnif the powers oonfiened on it by this Aniclet 
the CVvT*^ shall act in aooofdanoe with die < ^ fi f tflt»-* n*Mft t 
praoedure laid down in Anide 84 (2) of die Treaty. 



4. If UM CoainiissKMB« t 
noeived or on its own i n i t ia tw iCt coodudes that an 
agreement, dcdsioo or coooeited pracdoe satisfies the 
pcomiam bodi ol Afdde 85 (1 ) and of Ardde 85 (3) of die 
Ticaty, it shaU issue a dedsioo applying Aftide 85 (3). Such 
dcdsioo shaO indicate the date from which it is to take e£feo. 
This date may be prior to that of the dedsioo. 



SECTION n 
RULES OF PROCEDURE 



ArtieUlO 

or on die Commission's own 



Acting on receipt of a ccMnplatnt of on its own tnitiativet the 
Cdminission shall initiate procedures to terminate any 
infringement of the provisiom of Articles 85 (1) or 86 of the 
Treaty or to enforce Ardde 7 of this Regulation. 

Complaints may be submitted by: 

(a) Member States; 

(b) natural or legal persons «i^ daim a legitimate 



ArticUU 



or on dK Commission't 



Resuk of procedures on 



1. Where die Commissioo finds that there has been an 
infringement of Artides 85 (1 ) or 86 of the Treaty, it may by 
decision require the undertakings or assodations cMf 



^^ihoot prefudice to the other provisions of this Regulation, 
preceding subparagraph, address to the undertakings or 



Aftiekll 
AppGcadoo of Ardde 85 (3) * objccdoos 

and assodations of undertakings which 
of Artide 85 (3) of the Treaty in respea of 



the provisaoos of Ardde 85 (1 ) to which they are parties shall 



2. If die Commission judges an application admissible 
and is in possession of aU die available evidence, and no 
action under Artide 10 has been taken against the agreement, 
decision or ooocened practice in question, then it shall 
puUish as soon as ponible in die Qfftdai Joitmal of A* 
European Comimttmtus a summary of die ^plication and 
invite all int eres t ed third parties and the Member Sutes to 
submit dieir comments to the Commission within 30 days. 
Such publications shall have regard to the legitimate interest 
of undenakings in die protection of their business secrets. 

3. Unless the Commission notifies applicants, within 90 
days from the date of such publication in die Offkial Jotmul 
<^tbe Europtan C ommunit ies, that there are serious doubts 
as to the ^plicability of Airide 85 (3), the a gre emen t , 
decision or concerted practice diall be deemed exempt, 
insofar as it conforms with the description given m the 
application, from the prohibition for the time already dapsed 
aiid for a maxiflbum c^ six years from the date of publication 
in the Offieial Journal <rfAe European Communities. 



If the Commission finds, after expiry of the 90-day time limit, 
but before eiqiiry of die six year period, that die conditions 
for Implying Ardde 85 (3) are not satisfied, it shall issue a 
dedsioo dec laring that die prohibition in Artide 85 (1) is 
applicable. Sudi decision may be retroactive where die 
parties concenied have given naocnrate uiformatiop or 
where they abu se the exemption nons the ptovismos of 
Ardde 85 (1). 



2. Paragraph 1 shall apply also to cases falling within 
Artide 7 of this Regulation. 



3. If the CommissMMi, aciing on a < 

co n d u des that on the evidence b efore it there a 

for int e rve nti on under Artides 85 (1) or 86 of die Treaty or 

Artide 7 of this Regulation, in reqiect of any ag reement, 

decisioo or practice, k shall issue a decision reieoing the 



4. The ConnissKm may notify applicants as referred to 
in the first subparagraph c^ para^aph 3 and sfaaO do so if 
r eq u ested by a Member State wkhin 45 days of the 
forwarding to the Member State of the qiplication m 
accordance with Artide 15 (2). This request must be jusdfied 
on the basis of coosideratioiis relating to the competition 
rules of the Treaty. 

If it finds diat die caodkkms of Ardde 85 (1) and of Ardde 
85 (3) are sadsfied, die < 
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applying Artide t5 (3). The dcdsioB skaO iadicne Che date 
fron whidi it is to tijce ciha. This date may be prior to that 
of the appbcatioc 



Artickl3 



wididwcow p e iem authorities of the Member States; these 
authorities sfaaU have die right to express their views on such 



■ of 
Artide 85 (3) 



1. Any decision applying Artide 85 (3) taken under 
Artide 1 1 (4) or under the second subparagraph of Artide 12 
(4) shall indicate the period for which it is to be valid; 
normally such period shall not be less than six years. 
Coodicions and obligations may be attached to the 



2. ' The decision may be renewed if the oooditioas for 
applying Article 85 (3) continue to be satisfied. 

3. The Gmimission may revoke or amend its dedsioo or 
piohibit verified acts by die parties: 

(a) where there has been a change in any of the facts which 
were basic to the making of the decision; 

(b) where die parties commit a breach of any obligation 
attached to the decision; 

(c) where die decision is based on incorrea information or 
was induced by deceit, or 

(d) where the parties abuse the exemption from the 
provisions of Artide 85 (1) granted to them by the 
decision. 



In cases falling within (b), (c) or (d), the 
revtdced with retroactive tifta. 



ArtkkU 



may be 



Sttbiea to review of itt decision by the Coun of Justice, the 
Coounission shaU have sole power: 

^ to imp os e oougatioiis pursuam to Artide 7; 

» to issue d erisi o ns puriuam to Artide 85 (3). • 

The awt h of ities of ow Membei St a tes shall ictam the power 
to decide w hethe r any case nOs widim die ptovismos of 
Anide 85 (1) or Afdck 86, nnril sodi time as die 
Co iwmtss lo w has initiated a procedure with a view to 
lomnlating a dedsioo in the case in question or has aem 
i W Ht iit i m flfl as providod tot m the first s ub p ara graph ot 
Anide 12 (3). 



2. The Commission diall immediately forward to dK 
co mp et en t authorities of the Member States copies of the 
complaints and i^ifrficatioos, and of the most in^ottam 
documents sem to it or which it sends out m the course of 
such procedures. 

3. An Advisory Committee on agreements and dominant 
positions in maritime tranqpon shall be consulted prior to the 
taking of anydedsion fbUowing upon a procedure under 
Artide 10 or of any dedsioo isnied under the second 
subparagraph of Artide 12 (3), or under the second 
subparagraph of paragraph 4 of the same Artide. The 
Advisory Committee shall also be consulted prior to the 
adoption of die implementing provisions provided for in 
KmdtU. 

4. The Advisory Committee shall be composed of 
officials competent in the qibere of maritime transpon and 
agreements and dominam posioons. Each Member State 
shall nominate two officials to represem it, each of v^iom 
may be replaced, m the event of his ^*fiBg prevented from 
attending, by another official. 



5. Consultation shall take place at a joint 
convened by the Commission; such meetiiv shall be hdd not 
earlier than fourteen days after di^atch of the notice 
convening it. This notice shall, in respea of each case to be 
examined, be accompanied by a summary of die case 
together with an indication of die most impoctam 
documents, and a prdtminary drafr decision. 

6. The Advisory Comminee may deliver an opinion 
notwithstanding that some of its m embers or their alternates 
are not presem. A report of the outcome of the consukative 
proceedings shall be annexed to the drafr decision. It shall not 
be made public. 



ArtUUH 

'■ the duties aisignfd so it by this 
all neces sar y 
the Goveiii iiien i s and co mpet ent 
authorities of the Member States and from i"**********^gy and 
lolu 




a request for nrannaooo to an 

shall at the same time forward a copy ol the request to the 
competent authority of die Member State in whose territory 
the seat ol die undertaking or aasodatioo of undertakings is 




3. In itt request, die CommisaioQ shall state the legal basis 
and the putpoae of the request, and also the penalties 
p iov i ded for in Artide 19 (1) (b) for supplying in corrs a 



4. The owners of the 

representatives and, in the case of legal pers o ns, cooyamcs 
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orfinat^orof 



Mvinf BO lc(U pcfMNUuicyt tnt 
ihae bjr law or by dMk 



2. ThcolBciab of the Co nwrnw io n aathorind for t 



S» WhBC as U H fl cn a kim or anociapoo of i 
does Boc wpply tnt w ii u ii iiauoo R<|ucsccd wniui na tunc 
■Ml BMd bjr na Co Hiflitm oUt or wpplics inooBnplcic 
( CommiMioQ AaB bjr dedaoD icquifK the 
> to be mppKed. TIm dcdsioa skaO apadfy what 
B IS fcquiradt fix an appropnata tme fanut wkhin 
which k a to be toppliad and faidkate the penalties provided 
ior to Anide 19 (1) (b) and Anide 20 (1) (c) and die fight to 
havt die dedsioB reviewed bjr the Coon of Jitttioe. 



lyoo produ ct io n of an au th o riiat io n in writing y c cify ingthe 
snoieci matter and puipoce of tne Investigation and die 
pcnahies provided for to Amde 19 (1) (c) m cases whetc 
produ ct io n of the r s ^ u i rs d booics or otiief business lecords is 
uio o wip iet e . In good tme before die investigation t die 

Member State m wmose territory the same is to be made of 
the mvcsiigatioo and of the id cnt i iy of the a uth o r u cd 
officials. 



€. TWComm i i e ion shall at the same time iorward a copy 
of its decision to the competem amhority of die Member 
State m wmote wir ito i y the seat of die undcitakiQg or 



3. UndettaldiyaBdatsodatioBSoft 

submit to tovmigations o r d ere d by d ecisio n of iIk 

and purpose of die mvcstigatioBt ^pomt the date on ^wiicfa n 
Htobepn and indicate the penalties provided form Articie 
19 (1) (c) and Aitide 20 (1) (d) and die fight to have die 
dcasmo reviewed by the Couit of Justioe. 



Ankkl7 



The 



iciciied to m 



by dies 



s of the Member States 



1. At the request of the Commission, the < 
audwcities of the Member States shall undertake the 
invcstigatioas which the C o mmiie ioi i ooosiden to be 
necessary under Aftide 18 (1), or which it has ordered by 
decision porsuam to Aftide 18 (3). The officials of the 
com p e t e m authorities of the Member Sates re^onsiUe for 
oo iid u ct mg these mvestigaiiotis shall exercise their powers 
lyonpfod uct iooof anauthor ii a t io n in wfiting issued by the 
com p e t e m aut horit y of the Member State in vyhosetcrraory 
die in v tuigsti o n is to be made. Such authorization shall 
spccny oK subject wattci . and piu po a e of the 



wlMse temtocy the 
may assist 



2. a s o i eq ueste d by me^ 
auth of it y of the Member State 
mvcstigation is to be made* Commission 
die officials of such amhotity m 



AnkklB 
inveatigatiog p ou ms of the 



1* m call y lug out ne duties aisignrd to it by dus 
» die Commiama may undcttake all neoessaty 

of 



To QMS and the oncmb 



(a) to examine the books and od 

(b) totakecopiesdforextracisiiom the booksand business 




oatfaeapot; 



of the Member State in whose leiiiioiy the investigation is to 
be made. 



J. O fl i c ia h of the co mpe tent aui h o t ity of the Member 
State m whose leiiiioiy the Mvestigation is to be made* may 
at the r e qu est of sudi authority or of the Co mmiss K W i, assist 
the officials of the ~ 
duties. 

6. wnere an unBertaking opposes 
ordered pursuam to this Artide, the Member State concerned 
shall afiford the necessary astistanoe to the officials 
authofixed by the Commission to enable them to make dieir 
inve st i gatio n. To this end. Member States shall take die 
necessary measures, after consulting the Commission, before 
1 January 1989. 



Artiekl9 
Fmes 




(a) they supply looonect or a 

m a co mmun i c a t io n putsoaK to Afdde S jJS) or m an 
a p pli c a t ioo puriu a nt to Afdde 12; or 



(b) diey 



to Ksponse to a 
toAftidel6(3)or(5),ordonot 
withm the tune fanut fixed by a 
Aftide 16 (5); or 



(c) they produce die required books or other 




Aftide 17 or Aftide 18, or refine to submit to an 
mvuiigaiioii ordt rs d by deasmo issued m 
I of Aftide 18 (3). 
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2. TIm Co HMwiw ioo bmjt bjr d ccia op i ni p c wc on 
uBOtHikiim or MtociMMMis of uodcfukings fines ct from 
1 000 to one millioD ECU, or • son in oens dicraof but WK 
cw6wdMHiO%Oig>ctuH>ovcrintfacp wccdin gbBMncityc<r 
Of cflcn of ne QDQstwQnfs pifticipnni n tne iBinnfeBicnt( 
Mwic cttncr iBWni loowiy or ncpufcntiys 

(a) ibcyinfrin§rAnkle85(l)orAnkleMofdicTictiy,or 
oo not oonq)ly with an obngatiooinipoicd under Anide 
7 of this Regulation; 

(h) they eoraniit a breach ci any oblifation invosed 
t to Article 5 or to Aftide 13 (1). 



In fixins the araoont of the fine, regard shall be had both to 
the gravKy and to the duration of the nuringenent. 

3. Anide 15 (3) and (4) shaO apply. 



2. Where the mdcrtakings or ■-^rnrrtit d 
undertakings have satisfied the ob li ga ti on which it was the 
purpose of the periodic penalty payment to enforce, the 
Commissioo may fix die total amount of the periodic penally 
payniem at a lower figure dian that which would arise andcr 



3. Anide 15 (3) a 



l(4)s 



Artiekli 
Review by the Coon of Justice 

The Coun of Justice shaO have unlimited jurisdiction widtin 
the meaning of Artide 172 of the Treaty to review decisions 
whereby the CommissKMB has fixed a fine or periodic penalty 
payment} it may cancel, r e d u c e or increase the fine or 
periodic penalty pa3fmeBt imp o s ed. 



4. Decisions taken pursuam to paragraphs 1 and 2 shall 
not be of criminal law nature. 

The fines provided for in paragraph 2 (a) shall not be 
imposed in rcspea of acts taking place after notification to 
dK Commission and before its Decision m application of 
Artide 85 (3) of die Treaty, provided they fall within the 
limits of die activity described in the notification. 



Anacir22 
Umt of account 

For the purpose of applying Articles 19 to 21 the ECU diaO 
be that adopted in dnwing up the budget of die Communiiy 
in accordance with Articles 207 and 209 of the Treaty. 



However, this provision shall not have effea when the 
Commissicm has informed the undertakings concerned that 
afinr pr elim i n a r y examination it is of the opinion that 
Article 85 (1 ) of the Treaty applies and that application of 
Artide 85 (3) is not justified. 



Artide 20 



1. The Commission may by dedsioo impose on 
undertakings or assodadons of undertakings periodic 
penalty payments of from 50 to 1 000 ECU per day, 
cilniiaied iroBi the date appointed by the decision, in o r der 



ArtieklS 
Hearing of fuc parties and of third pers o ns 

1. Before taking dedsaoos as provided for in Articles 11, 
12 (3) second subparagraph, and 12 (4), 13 (3), 19 and 20, 
the Commission diall give the undertakings or associations 
of undertakings concerned the opportunity of being heard on 
the matters to which die Cominission has taken objection. 

2. If the Commission or the competemaudiorities of the 
Member Sates consider it necessary, diey may also hear 
other natural or legal persons. Applications to be heard on 
the pan of sudi persons where di^ show a sufficient interest 
shallbei 



(a) to put an and to an infringemem of Artide 85 (1) or 
Artide 86 of the Treaty iIk termination of which it has 
ofdcred pannam to Artide ll,ortocomply widi an 
t to Artide 7; 



(b) t 
13 (3H 

(c) to supply complete and correo information which it 
has requested by decision taken pursuant to Artide 
Itf (5); 

(d) to su bm i t to an uvcsiigation winch it has 
to Anide 18 (3). 



3. wbetc die yommitsiop mends to give negative 
cl e a ran c e poisoam to Artide 85 (3) of the Treaty, it shall 
pub l ish a summary of the rdcvant agreement, decision or 
concerted practice and invite au interest ed durd parties to 
submit thdr observations within a tone limit which it shall fix 
being not less than one month. Publication shall have regard 
to die legi ii mate mtcrest of undertakmgs m the protection of 



Artiek24 



1. Informatioo acquired as a rcsuk of the appbcatioo of 
Anides 17 and 18 shaO be used only for the purpose of the 
t request or investigation. 
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2. WiAaut pn ' t Bdi n lo the p fw iM oa t of Ankkt 23 aad 2. The pnblkarioBifaalliiaBetktnamci of dK panics and 

25, the Coi B i iMi o a and the co mp eiem amhociriet of the thenain€OiKcncofthedccisioo;kshaOhavefCfardtodic 

Mftnfr fr Sritft I, ihtir i^fftii f fr airf wt*ff ttPtnT yh^P nw h^^intr^ 'r * t ft — '^ mwi*g »*irwy ■* tky p i^^— y^ypn qf tj^jf 

flHooce inwmnatiop ac^iniad bjr Ibcbi as a result of die buiin ci s sacracs* 

a ppl icauon of oms Rey il a iwwi and of the kiad cp»eieo by die 

oblit«ionofpnMo.al..e»cy. ^^^^^ 

3« The pfOvisMNn ofpara^iaphi 1 and 2 dMO not prevent InipMMMnif pcovisMns 

puhi i c i t ion of jcncfal wi u ii iia t ioo oe s un >e ys ^wnch do not • • • 

r ^fmffif* miv f rn rwHt frfatnn n pf T*n ift T ■■ ■ »«<*»■ ^irMy ^ The CoBMBiseioB wtuM hawe power to adopt u n p l einciu i Hg 

ti i ori i t WH f of if'» ^ ' **^"''W T provisnos concerning wtt scope or wtt obhfatioo of 

I to Article 5 (5), the form, oooient 
( of complaints pursoam to Ardde 10, 
IS pursuant to Afiida 12 and die hfaiinss ptovided 
ArlkUlS fbriDAfdda23(l)and(2). 



Aftiekl? 
1. The Commissioa shall publish the decisions which k Entry bm farce 

takes pursuant to Articles 11, 12 (3), tffrond parigrwh, 
12 (4) and 13 (3). This RcfulatioB shaO enter into fatcc on 1 July 19t7. 

This Kfgiilation shall be binding in in entirety and Greedy ^plicable in all Member 



Done at Brussels, 22 December 1986. 

for cW CoMiet/ 

G.SHAW 
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List of Conference in the Trades 

Between Jwan and Other Aeian Cguntrigg 



Korea Nearsea Freight Conference 

Japan/Taiwan/Japan Container Freight Conference 

Japan -Taiwan/ Japan Freight Agreement 

Japan-Hongkong and Japan/Straits Freight Agreement 

Japan China Marine Transportation Council 

Japan/Philippines Freight Conference 

Japan/ Indochina Freight Conference 

Sabah, Bninei, Sarawak Freight Conference 

Japan/Saigon Freight Conference 

Japan/Thailand Freight Conference 

Indochina- Japan/ Japan- Indochina Freight Conference 

Indonesia- Japan/ Japan- Indonesia Freight Conference 

Thai land/ Japan Conference 

Philippines Asia Freight Conference 

Hongkong/ Japan Freight Conference 
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List of Conferences in the Trades 
Between Hona Kona and Other Asian Countries 

Bay of Bengal /Japan/Bay of Bengal Conference 

Hong Kong Bangkok Freight Agreement 

Hong Kong/Gulf of Aden and Red Sea Ports Conference 

Hong Kong/Japsui Freight Agreement 

Hong Kong Japan Talking Agreement 

Hong Kong Singapore Working Agreement 

Hong Kong Sri Lanka Freight Agreement 

The Hong Kong/Straits Freight Agreement 

Far East/South Asia-Middle East Conference 
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List of Members of The Intra-Aaia Discussion Agreement 

Admiral Lines Ltd. 

American President Lines, Ltd. 

AFM Saigon Shipping Co., Ltd. 

Arimura Lines, Ltd. 

Center Point Lines 

Cheng Lie Navigation Co. Ltd. 

Cho Yeuig Line 

Dongnama Shipping Co. Ltd. 

Excelsior Shipping Co., Ltd. 

Gemartrans {Asia) Co., Ltd. 

Han j in Shipping Co., Ltd. 

Hapag- Lloyd (Asia) Pte. Ltd. 

Heung-A Shipping Co. Ltd. 

Hyundai Merchant Marine Co. Ltd. 

Interasia Lines Ltd. 

Kawaski Kisen Kaisha, Ltd. 

Kien Hung Shipping Co. Ltd. 

Korea Maritime Transport Co., Ltd. 

Maersk Line 

Malaysicui International Shipping Corporation Bhd. 

Mitsui OSK Lines, Ltd. 

Neui Tai Line Co . , Ltd . 

Madrigal - Weui Hai Shipping Corporation 

Nedlloyd Lines 

Neptune Orient Lines, Ltd. 

Nippon Yueen Kaisha Line 

Noras ia Lines Ltd. 

Orient Overseas Container Line, Ltd. 

P & O Container Line 

Pacific International Line (Pte) Ltd. 

PT Admiral Lines 

PT Baheuia Utama Line 

PT Djakarta Lloyd 

PT Trikora Lloyd 

Regional Container Line 

Samudera Indonesia Group 

Sea-Land Service, Inc. 

Thong Soon Lines (Pte) Ltd. 

Tokyo Senpaku Kaisha, Ltd. 

United Arab Shipping Company 

Dniglory Marine Corporation 

Wan Hai Steamship Co., Inc. 

Xour Line Pte Ltd 

Yang Ming Marine Transport Corporation 

Yong Long Steamship Co*, Ltd. 

Zim Israel Navigation Co., Ltd. 
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List of Conferenoe in the Trades 



Korea Nearsea Freight Conference 
JapanH'aiwan/Japan Container Freight Conference 
Japan-Taiwan/Japan Freight Agreement 
Japan-Honglcong and Japan/Straits Freight Agreement 
Japan China Marine Transportation Council 
Japan/Philippines Freight Conference 
Japan/Indochina Freight Conference 
Sat)ah, Brunei, Sarawalc Freight Conference 
Japan/Saigon Freight Conference 
Japan/Thailand Freight Conference 
Indochina-Japan/Japan-lndochina Freight Conference 
Indonesia-Japan/Japan-Indonesia Freight Conference 
Thailand/Japan Conference 
Philippines Asia Freight Conference 
IHonglcong/Japan Freight Conference 
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List of ConfefBnoss in tho Trvctes 

Bay of Bengal/Japan/Bay of Bengal Conference 

IHong Kong Banglcolc Freight Agreement 

IHong Kong/Gulf of Aden and Red Sea Ports Conference 

IHong Kong/Japan Freight Agreement 

Hong Kong Japan TaHdng Agreement 

IHong Kong Singapore Working Agreement 

Hong Kong Sri Lanica Freight Agreement 

The Hong Kong/Straits Freight Agreement 

Far East/South Asia-Middle East Conference 
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List of Membere of The IntranAsia Discussion Aomement 

Admiral Unes Ltd. 

American President Unes, Ltd. 

APM-Saigon Shipping Co.. Ltd. 

Arimura Unes, Ltd. 

Center-Point Unes 

Cheng Lie Navigation Co. Ltd. 

Cho Yang Une 

Dongnama Shipping Co. Ltd. 

Excelsior Shipping Co.. Ltd. 

Gemartrans (Asia) Co.. Ltd. 

Hanjin Shipping Co., Ltd. 

Hapag-Uoyd (Asia) Pte. Ltd. 

Heung-A Shipping Co. Ltd. 

Hyundai Merchant Marine Co. Ltd. 

Interasia Lines, Ltd. 

Kawasid Kisen Kaisha. Ltd. 

Kien IHung Shipping Co. Ltd. 

Korea Maritime Transport Co., Ltd. 

MaersldJne 

Malaysian Intemational Shipping Corporation Bhd. 

Mitsui OSK Unes, Ltd. 

Han Tal Une Co., Ltd. 

Madrigal - W^n Hal Shipping Corporation 

Nediioyd Lines 

Neptune Orient Unes, Ltd. 

Nippon Yusen Kaisha Une 

Norasia Unes Ltd. 

Orient Overseas Container Line, Ltd. 

P & O Container Une 

Pacific intemational Une (Pte) Ltd. 

PT Admiral Lines 

PT Bahana Utama Une 

PT Pialcarta Uoyd 

PT Trilcora Uoyd 

Regional Container Line 

Samudera Indonesia Group 

Sea-Land Service, Inc. 

Thong Soon Lines (Pte) Ltd. 

Tokyo Senpaloj Kaisha, Ltd. 

United Arab Shipping Company 

Uniglory Marine Corporation 

W^ Hal Steamship Co.rlnc. 

Xour Line Pte, Ltd. 

Yang Ming Marine Transport Corporation 

Yong long Steamship Co., Ltd. 

Zim Israel Navigation Co., Ltd. 
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The Chairman. Mr. Graham. 

STATEMENT OF J. M. GRAHAM, DEPUTY SECRETARY GEN- 
ERAL, COUNCIL OF EUROPEAN AND JAPANESE NATIONAL 
SHIPOWNERS' ASSOCIATIONS (CENSA) 

Mr. Graham. Thank you, Mr. Chairman. I feel a little bit out- 
numbered today. My name is Murray Graham. I am deputy sec- 
retary general of CENSA, the Council of European and Japanese 
National Shipowners' Associations. CENSA is based in London, and 
so am I. 

It comprises tl^ shipowners' associations of eleven European 
countries and Japan. The carriers in these countries operate in all 
the U.S. trades, all the U.S. foreign trades, and call upon every 
U.S. major port and employ thousands of U.S. workers. 

Mr. Chairman, we believe that S. 1356 will directly affect 
CENSA's members. Importantly, it could significantly change the 
regulation of international ocean transportation and thereby im- 
pact trade to and from the United States. 

We believe it is imperative, therefore, that any changes in your 
regulatory system be made only after carefiil consideration of the 
views of all sectors of the maritime industry as well as the Foreign 
governments which would be affected. 

Mr. Chairman, in assessing the merits of any changes to the 
present Shipping Act of 1984, we believe that two fundamental 
points should be kept in mind. First, every country with which Uie 
U.S. trades sanctions the operations of conferences, and exempts 
them from their respective competition laws. Every country does 
this. 

Second, the economics of liner shipping are quite unique, and at 
tab 1 of my written statement can be found a comprehensive study 
describing the destabilizing economic factors characteristic of this 
industry and how conferences can ameliorate them. 

The study was prepared b^ a panel of four well-recognized econo- 
mists from Canada, the Umted States, and Europe, and its essen- 
tial point is that there are some sectors of the economy for which 
unbridled competition is inherently destabilizing and inefficient 
Liner shipping is one such sector. 

With these two points in mind, Mr. Chairman, I would now like 
to summarize CENSA's position. We believe that the 1984 Act is 
preferable to S. 1356. The 1984 Act, which, as Mr. Verdon has said, 
is in itself a compromise, has worked well, and this is not just a 
slogan. The facts show that it has resulted in lower costs and im- 
proved services for U.S. exporters and consumers, and attached to 
my written statement are rates and service data supporting Uiese 
conclusions. 

The 1984 Act has also created an environment which is compat- 
ible with international practices. This has encouraged carriers and 
other entities to make the capital intensive investments which are 
so essential to the provision of efficient, stable, and affordable 
ocean transportation m the United States and foreign trades. 

CENSA nevertheless recognizes the NTT Lea|^e and one or per- 
haps several carriers have negotiated changes m the Shipping Act 
which are the basis of S. 1356. 
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Now, there is a possibility that changes to the Shipping Act may 
occur. If your committee concludes that S. 1356 or a modified ver- 
sion is necessary, then there are some amendments which we sug- 
gest vour committee might like to consider. These amendments 
would improve, we believe, the legislation and harmonize it with 
prevailing international liner shippmg practices. 

Mr. Chairman, I would now like to comment briefly on some of 
these amendments. 

1. S. 1356 would deny conferences the freedom to require that its 
own members exchange information on their shipping contracts. 
This restriction deprives conferences of the critical market informa- 
tion necessarv to set fair and competitive rates. No other countrv 
in the world has such a restriction, and we urge that it be deleted. 

2. S. 1356 would expand U.S. Government regulation to pri- 
vately-owned carriers that are determined to be "structurally or fi- 
nancially affiliated with a nontransportatiOn entity, and in such a 
way as to affect marketplace behavior." 

This new provision is so vague as to be unworkable, and we 
know of no basis for sinding out this categoi^ of ocean carriers for 
special rate regulation. This proposal, on which there was no prior 
consultation, is objectionable, and it has been protested by a num- 
ber of Foreign governments. 

3. Because the Act's provisions carry heavy penalties against car- 
riers and are traditional in nature, it should be administered by an 
independent board or ac^ency. If this is not the FMC, then it should 
be some other impartial agency which is not subject to the political 
pressures which exist in an executive department. 

Finally, there are other amendments to S. 1356 suggested in our 
written statement, but time does not permit me to elaborate on 
them at this stage. 

Attached to my written statement, however, is wording which 
would implement those amendments if need be. 

The last attachment to my statement provides some technical 
changes to S. 1356. In certain respects we believe the legislation 
is unclear, and an industry which would be regulated by the bill 
requires clarity. 

May I close now, Mr. Chairman, bv extending our appreciation 
to the committee for having permittea us to appear here today. We 
hope to work with the committee in the future, and the staff, to im- 
prove this legislation. I would be pleased, of course, to answer any 
questions you may have. 

[The prepared statement of Mr. Graham follows:] 

Prepared Statement of Murray Graham 
introduction 

Good morning. Mr. Chairman and members of the committee. My name is Murray 
Graham. I am DepuW Secretaiy General of the Council of European and Japanese 
National Shipowners'^ Association TCENSA*). CENSA is con^rised of the National 
Shipowners' Associations of Beknum, Denmarit, Finland, France, Germany, Greece, 
Ita^, Japan, the Netherlands, Norway, Sweden and the United Kingdom, plus indi- 
vidual ocean common carriers from most of those countries. CENSArs carrier mem- 
bers operate vessels in all of the foreign trades of the United States, call at eveiy 
major UJ3. port, and employ thousands of U.S. woricers. 

Senate Bill 1356 represents a significant chanfle in the regulation of ocean trans- 
portation in the foreign commerce of the Unitea States. Ocean transportation is a 
vital component of international trade, which has become so criticaUy important to 
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the economies of the United States and its trading partners. Therefore, it is impera- 
tive that any changes in the UJ3. maritime regulatoiy ssnatem be made only after 
careful consideration of the views of all sectors of the maritime industiy that would 
be impacted l^ the proposed legislation. Accordingly, we veiy much appreciate that 
the committee has sdieduled tarings and that we have been afforoed the oppor- 
tunity to appear before the committee. 

SUMMARY OP FOSmON 

CENSA believes that the flipping Act of 1984 is preferable to S. 1356. llie SOiip- 
ping Act of 1984 has worked well and has resulted in lower transportation costs and 
improved ocean transportation services for U.S. exporters and consumers. Bjr per- 
mitting cooperation amaof carriers, the Act has provided an environment wmcn ib 
compatible with international practices and which encourages ocean carriers and 
other entities to make the capital intensive investment in the assets and infrastruc- 
ture so necessaiy to provide the UJ3. foreign commerce with an efficient, stable and 
affordable ocean transportation svstem. 

CENSA recognizes, however, that the National Industrial Transportation League 
and one or pemaps several carriers have negotiated changes in the Shipping Act 
which are the basis of S. 1356. The reality therefore is that changes to the Shipping 
Act may veiy well occur. If the committee, after reviewing the issues, concludes that 
S. 1356 (or a modified version) is necessaiy, there are some amendments which 
CENSA suggests the committee consider. These amendments — which are set forth 
later in my statement beginning at pa^ 9 — ^wiU improve the legislation and har- 
monize it with prevailing mtemational Imer shipping practices. 

Before turning to our proposed amendments, I wul brieflv provide some back- 

8'ound on international comity and the economic basis for the conference sjrstem. 
nW with that background can I there be a meaningful understanding of the issues 
CENSA believes the committee should consider. 

THE CONFERENCE SYSTEM IS RECOGNIZED AND IS IN EFFECT THROUGHOUT THE WORLD 

It must be kept in mind that liner shipping involves the transportation of goods 
in U.S. international commerce, so any legislation concerning this subject that is 
adopted by the UJ3. necessarily will impact trade between tne United States and 
other countries. Since international trade is an important part of the global econ- 
omv, the effect S. 1356 or an^ similar legislation will have on international trade, 
including possible conflicts with the laws of U.S. trading partners, must be borne 
in mind when considering that legislation. 

Every countiy with wmch the U J3. trades either specifically exempts conferences 
from their respective competition or antitrust laws or otherwise acknowledges the 
need for conferences to serve their foreign trades, llie conference system has been 
recognized bv the most inmortant trading partners of the UJS.: The European 
Union, Canaoa, Japan and Australia all broacfly exempt conferences from the appli- 
cation of their antitrust laws. 

Because of the universal application of the conference system, CENSA urges the 
committee to consider carefully any changes to this system as embodied in the dip- 
ping Act of 1984. If the committee should decide to proceed with changes to the 1984 
Shipping Act, these dianges should be crafted so they preserve the ability of the 
conierence system to function smoothly in conformity with the laws of other coun- 
tries. 

THE CONFERENCE SYSTEM IS BASED ON THE UNIQUE ECONOMICS OF THE 
UNER INDUSTRY 

The economics of liner shipping are quite unique. An understanding of these eco- 
nomic factors helps to explam why all migor trading countries woridwide recognise 
conferences as a legitimate and efiective response to the destabilizing pressures in- 
herent in liner shipping 

An economic study describing the destabilizinff economic factors and how con- 
ferences ameliorate these factors can be found at Tab 1 of my statement. This stu^ 
was prepared by a panel of four well-recognized economists — ^Professor John Davies 
(Canada/Acadia Universi^), Associate Professor Craiff Pirrong (U.SyUniver8ity of 
Michigan), Dr. William Sybstrom (Ireland/University of Cork) and Professor Gemgt 
Yarrow (U JCTUniversity of Oxford). The study is entitled rStability and Related 
Problems Shipping: An Economic Oveiview." 

Althoudi the study is comprehensive, its essential point is that there are some 
sectors of the economy for wnich unbridled competition is inherently destabili ' 
and inefficient Liner shipping is one such sector because it is characterized by l_ 
ffa»d costs and low margmal costs, relatively inelastic and divisible demand, mdlv 
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ibk sappjy and recmirements of regulariy scheduled Bailings irrespective of the 
amount ofcargo available. 

The basic problem is that, as a result of the combination of these factors, without 
some stabilizing element Uner operators inexorably drive rates down below average 
costs to noncompensatoiy marginal cost levels in order to seek cargo to fill enmty 
space. Empty space is pervasive because of the need to provide reuable scheduled 
services notwithstanding fluctuating customer demand, as well as imbalances in the 
inbound and outbound directions of most trades. In llie absence of the conference 
svstem, rates would collapse rapidly. There is no means of recti^pig this situation 
absent bankruptcies, takeovers and other actions that would inevitably disrupt 
ocean cargo services. In particular, one method of rectifying rapidly falling rates — 
the withdrawal of capacity — would be incompatible with the provision of sdieduled 
services to importers and exporters. In economists' terms, the maritet has no means 
of reaching an eflicient equilibrium of supply and demand. It is inherently unstable. 
Conferences, as a non-governmental buffer mechanism, allow free market forces to 
fundamentally prevail, while mitisating the intense destructive price competition 
which historically has characterized this industry. 

Private companies and ports regularly make decisions to invest hundreds of mil- 
lions of dollars in ships, containers, terminal facilities, inland car^ facilities and 
the dredffing of ports. Without these continuing investments, UJS. imports and ex- 
ports will not move efliciently and in a cost-effective manner. The moderating influ- 
ence of an effective conference system is a key factor in promoting these investment 
decisions. 

THE CONFERENCE SYSTEM AND THE SHIPPING ACT OF 1984 HAVE WORKED WELL 

llie conference system and the Shipping Act of 1984 have worked well. While we 
recognize that some large shippers have raised complaints about the system, the 
facts show that the 1984 Act has beneflted all elements of the shippinff public, pro- 
viding them with lower transportation costs and significantly expandea transpor- 
tation services. 

llie Shipping Act of 1984 allows liner carriers to form conferences and offer com- 
mon rates, but offsets any potentially anti-competitive effects of conferences with 
significant statutory safeguards. For example, conferences are required to provide 
their member lines with a mandatory rig^t of independent action to deviate from 
the common rates and terms established by a conference Qience referring to con- 
ferences as "cartels" is not appropriate). The Federal Maritime Commission (TMCT) 
has the authority to seek an injunction against agreements which unreasonably 
raise prices or restrict service. Conferences cannot impose barriers to any carrier 
that wishes to join or to leave a conference. The Act reouires carriers and con- 
ferences to file their rates in publicly available tariffs, ana the availability of this 
information spurs competition and helps to avoid unfair and discriminatoiy pricing 
practices between laroe and small shippers. The Act also prohibits a wide variety 
of discriminatoiy conduct (quite analogous to those in E.U. and UJ3. antitrust laws) 
by carriers and conferences. 

TRANSPORTATION COSTS HAVE DECREASED UNDER THE SHIPPING ACT OF 1984 

To those unfamiliar with liner shipping, it mi^t be assumed that a conference- 
type system mi^t yield ever rising prices. The facts are to the contrary. One of the 
true successes of the careful balance struck in the 1984 Act is that the cost of trans- 
portation for U J3. exporters and importers has decreased. 

According to a recent FMC analysis of frei^t trans-Atlantic trades, rates for 
carso moving from the United States to Europe and for cargo moving from Europe 
to the United States, when adjusted for inflation, were lower in 1994 than in 1984. 
The same FMC analysis found that rates for cai^ moving from the United States 
to Asia and for cargo moving from Asia to the United States, when actjusted for in- 
flation, were also lower in 1994 than in 1984. In some cases, the rates in 1994 were 
lower than in 1984 even when inflation was not taken into account. Graphs illus- 
trating the trends I have Just described, prepared by the FMC, are attached to my 
statement at Tab 2. 

The general downward trend of ocean transportation rates can also be seen by ex- 
amining the rates charged by conferences on hi^ volume commodities in the trades 
coverea by those conferences. At Tab 3 are a number of bar gpraphs comparing rates 
on migor moving commodities in different UJ3. trades at various points in time. As 
a review of these graphs shows, rates on many major commodities in these UJ3. 
trades have either declined or remained stable over time. Althou^ rates on a small 
number of commodities have increased sli^tly, it must be remembered that these 
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few increases occurred over a period of several years, and do not match the rate of 
inflation over that period of time. 

The foregoing rate trends show that under the Shipping Act of 1984 the cost of 
ocean transportation for UJ3. importers and exporters has declined, in many cases 
to bargain levels. 

TRANSPORTATION SEBVICB HAS IMPROVED UNDBR THE SHIPPINO ACT OF 1984 

Apart from price, UJ3. exporters and importers, as well as other sectors of the 
economy involved in international transportation (ports, railroads, truckers, and 
labor), nave benefited from improved transportation service since passage of the 
Shipping Act of 1984. 

Tke ' ' 



.he report of the Advisoiv Commission on Conferences in Ocean dipping 
(*ACCOS Report^, issued in 1992, found that total container capacity in the U.S. 
trades increased 14 percent per annum between 1984 and 1990. Tiie ACCOS Report 
also found that the average cargo canyinff capacity of vessels in the U J3. trades in- 
creased significantly during this time, including over a 60k increase in the average 
vessel capacity in the important transpacific trades, llie total number of outbeund 
voyages nom the United States increased over this same time period, as did the av- 
erage number of outbound sailings per week. Charts reflecting the improved service 
have just described, taken from tibe ACCOS Report, are attached at Tan 4. 

The foregoing figures demonstrate that since passage of the Shipping Act, UJS. 
exporters and importers have benefited from ever more frequent access to greater 
carao canving capacity, llie stable environment provided by the conference system 
and the Snipping Act nas provided liner operators, ports and other transportation- 
related industries with the incentive to make the huge capital-intensive investments 
necessary to provide this improved service. Given this positive track record, revi- 
sions to this system should be made with utmost care both to avoid disrupting serv- 
ice growth ana to allow the conference system to continue to operate effectively. 

SUGGESTED CHANGES TO S. 1366 

S. 1356 would continue to allow carriers to enter into conferences and other agree- 
ments, thereby maintaining their ability to discuss rates, sdiedules, service, etc. We 
are in agreement with these provisions. In some other areas, S. 1356 may under- 
mine the eflicient operation of such agreements or be at odds with international 
practices. To avoid these results, S. 1356 should be amended in certain respects. 
These suggested amendments, whidi are in the main compatible with the approach 
taken by S. 1356, are discussed below. 

1. Conferences Should Be Permitted To Adopt Reasonable Requirements With Respect 
To The Disclosure Of Contract Terms Among Members 

S. 1356 would amend the Supping Act of 1984 to enable any member of a con- 
ference to negotiate and enter into individual and independent ocean transportation 
contracts witn shippers. Conferences would be prohibited from mandatorily restrict- 
ing a member^s ri^t to proceed with such individual contracts. In addition, the car- 
rier and the shipper could asree as a matter of contract to keep the terms and con- 
ditions of the contract confiaential. lliese chants are intended to address the de- 
sire of certain shippers (i) for increased flexibility in structuring their contract ai^ 
ranflements for ocean transportation and (ii) that the tenns of these arrangements 
not oe divulfled to their competitors. 

While CENSA questions the need for these changes, we recognize that th^ are 
designed to satis^ the nugor olgections certain shippers have to the current system 
and that any legislation which goes forward likely will contain them. However, the 
sections of S. 1356 whidi inmlement these changes go further than is necessaiy by 
extending the requirement or confidentiality to me exchange of information among 
members of a conference. As sudi, S. 1356 unnecessarily restricts the ability of con- 
ferences to function in the contract area and the rate stability, adequacy of service 
and other benefits whidi the conference system provides therefore could be k>st. 

No other oountiy imposes such restrictions on the exchange of information within 
a conference. In this respect, sections 5(bX10), 8(aX4) and 8(bX4), insofar as they 
prohibit the possibility of a me exdianye of imbrmation within the conference, are 
not in harmony with prevailing international practice. 

Moreover, it is anticipated mat in the coming years, espedaUy if S. 1356 were en- 
acted, an increasing amount of car^o transported by ocean carriers will be carried 
pursuant to contracts instead of tanfb or publicly avaUable rate schedules. Indeed, 
m certain trades a majority of the cargo already moves under contracts. If the mem- 
bers of a conference are prohibited from sharing information applicable to the major- 
ity of the cargoes being transported within the conference, it is difficult to see now 
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the conference can function meaningfuUv in the mai^et or provide stability. The 
ability of the conference to quote reasonable rates to shippers is logically dependent 
upon knowing the rates its members are offering. Prohibiting the conference mem- 
bership from exchanging commercial information is wholly at odds with the veiy 
purpose and function of the conference to quote maiicet based rates to all Clippers 
in the trade it serves. 

It also is imnortant to note that S. 1356 extends the confidentiality requirement 
to all forms or ocean carrier agreements, not just conferences. Thus, for example, 
carriers who are parties to a vessel sharing agreement could be precluded from ex- 
changing contract information on cargoes tney cany on the same vessel. This, too, 
is an unnecessaiy and unreasonable restriction. 

Accordingly, C!ENSA suggests that sections 5(bX10XB), 8(aK4) and 8(bX4) be re- 
vised so that conferences (and other carrier agreements) are permitted to agree that 
their members disclose the terms and conditions of individual contracts to other 
members. CENSA is not proposing that a conference (or other agreement) must in 
all instances obligate its members to divulge contract information. We are suggest- 
ing, however, that the members should have the freedom to decide the exchange of 
information rules under which thev ¥dll operate. If a member (or a proposed mem- 
ber) does not want to operate under those rules, it remains firee to operate as an 
independent carrier. The Conjgress in other words should not unduly and unneces- 
sarily restrict conference administration. 

2. The Expansion Of The Controlled Carrier Provisions Of The Shipping Act of 1984 

Should Be Rejected 

The 1984 Shipping Act currently provides that the rates of carriers who are 
owned or controlled by a government (so-called "controlled carriers'^ are, with cer- 
tain exceptions, subject to regulation by the FMC. S. 1356 would esroand this gov- 
ernment reffulation to a new dass of carriers, namely non-controUedf carriers "who 
have been determined by the Secretaiy [of DOT] to be structurally or financially af- 
filiated with non-transportation entities or organizations (government or private) in 
such a way as to affect their pricing or marketplace behavior in an unfair, preda- 
toiy, or anticompetitive way tiiat disadvantages an ocean common carrier or car- 
riers." There is no basis for singling out this category of ocean carriers for special 
rate regulation. In particular, it seems quite arbitrary onlv to focus on those carriers 
afRliated with non-transportation entities. It is objectionable legislation. 

Moreover, the language is exceedingly unclear and imprecise. The relevant provi- 
sion, section 9(g), does not specify what type or degree of financial or structural af- 
filiation is required to invoke the provision. Nor does it specify the type or nature 
of pricing or other maritetplace behavior which is subject to sanction by the Sec- 
retaiy. It is therefore also an unworkable provision. 

A number of foreign governments, as well as CENSA, have registered opposition 
to section 9(g) in letters to the administration. 

For these reasons, CENSA suggests section 9(g) be deleted or be amended in a 
constructive fashion. Similarly, we do not understand or see the need for the study 
of foreign carriers provided for in section 203 of S. 1356. This section also should 
be deleted. 

3. The Shipping Act of 1984 Should Be Administered By An Independent Agency or 

Board, Not By A Department of the Executive Branch 
The Shipping Act of 1984 deals with the regulation and enforcement of statutoiy 

Srovisions concerning international ocean transportation activities. Many of the 
.ct's provisions cany heavy penalties and are quasi-judicial. CENSA strongly be- 
lieves that such regulation and enforcement should be handled by an independent 
board or a^nc^. If not the FMC. then some other impartial independent board or 
agency which is not subject to the political pressures which, quite properly, exist 
in the executive department. 

Title m of S. 1356 would eliminate the FMC and, no later than October 1, 1997, 
transfer its functions to the Secretaiy of Transportation. It would therefore place 
acQudication and enforcement responsibUities which are intended to be applied uni- 
fonnly to all UJ3. and foreign-flag carriers in the hands of the same executive de- 
piuiment which is by statute required to promote U.S. carrier interests. This is. 
CENSA suggests, an inherent conflict of interest which may raise constitutional 
({uestions ofaue process. Even if not constitutionally infirm, it is an appearance of 
inequality which should be avoided. 

Indeed, this very subject was considered by a consressional Committee in the late 
1950's and eari^ 1960's. At that time the so-called Celler Committee investigated 
the Federal Maritime Board, predecessor of the FMC, and concluded that there was 
a conflict of interest in having the same agency promote U J3. maritime interests and 
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regulate liner shippiiiff in the UJ3. trades. Accordingly, pursuant to the Conunittee's 
recommendation legislation was enacted which divorcea the promotional and regu- 
latory/adjudicatoiy functions^^ that the former was handlea bv the Maritime Ad- 
ministration, a jMurt of DOT, and the latter by tlie newly created independent FMC. 
The findings of the Celler Committee are equally valid today: Promotion and regula- 
tion do not mix. 

4. The Prohibition Against The Joint Purchasing of U,S, Inland Transportation 

Services By Ocean Carriers Should Be Eliminated 

Section 10(cX4) of the 1984 Shipping Act currently prohibits common carriers sub- 
ject to the Act from joint^ negotiating rates or services for inland transportation 
m the UJS. with trudk, rau or air operators. The section is an unnecessaiy restric- 
tion which serves to inhibit the efficient purchase and utilization of UJS. inland 
transportation services by ocean carriers. It should be deleted. 

With one exception, ClENSA is not aware of a restriction of this type anywhere 
else in the world. Thus^ ocean carriers may, consistent with any applicable competi- 
tion laws, jointly negotiate with an inland carrier in Europe or Asia, but not in the 
United States Elimination of the 10(cK4) prohibition would not result in the occur- 
rence of unreasonable anticompetitive practices because the antitrust laws would 
continue to apply to any joint purchasing activities. In this regard, section 7(b) of 
the Shipping Act (which is not amended i>y S. 1356) expressly provides that ocean 
carriers cannot obtain antitrust immunity for such agreements. 

Ocean carriers are increasingly seeking to reduce operating costs, in part by shar- 
ing vessel space and coordinating their operations. One aspect of any such coopera- 
tive arranflement could apply to UJS. inland activities. If permitted to negotiate 
jointly ¥dtn surface transportation operators' ocean carriers could improve their 
service and operate more efficiently, thereby benefiting tiieir customers. Any bill 
which is designed to deregulate ocean transportation should, as a matter or logic 
and consistency, eliminate unnecessary prohibitions imposed on the ocean transport- 
ers. Section 10(cK4) of the 1984 Shipping Act is such an unnecessary prohibition. 

5. Unnecessary lAmitaUons On The Scope Of Conference Agreements Should Be 

Eliminated 

The Shipping Act of 1984 currently authorizes ocean carrier conferences to discuss 
and agree upon rates, terms and conditions offered in U.S. import or export trades 
as long as tne cargo moves via a U JS. port. The re<juirement of transportation via 
a U JS. port is linked to tariff filing requirements which also apply to such transpor- 
tation movements. Existing tariff filing reouirements do not apply to U.S. origin and 
destination shipments via a Canadian or Mexican port. 

S. 1356 proposes to eliminate all tariff filing requirements. If that were to occur, 
the restriction against the scope of carrier agreements also should eliminated. It 
makes little sense, CENSA submits, to continue such a restriction. Instead, the 
scope of an agreement should be defined as applying to the transportation of cai^ 
between the U.S. and other countries, regardless of the port of entry or exit. This 
would enable carrier agreements to cover transportation via Canadian or Mexican 
ports, thereby increasing the flexibility and scope of contracts with shippers. 

6. The Definition Of Ocean Transportation Contract Should Be Clarified 

It is important to maintain a system of carriage pursuant to which non-contract 
shippers are treated in a reasonable and nondisoiminatory manner. While the use 
of ocean transportation contracts likely will increase, there will continue to be many 
shippers, particularly the smaller volume shippers, who prefer not to make contrac- 
tual commitments and to transport their cargoes under a tariff or publicly available 
rate schedule. 

If there is to be a system of common carriage, it is necessary to be able clearly 
to distinguish between carriage under a contract and carriage under a rate sdied- 
ule. Ocean carriers, forwarders, agents, and others need to know if cai^go is moving 
under a contract or a rate schedule. Unfortunately, S. 1356 makes the distinction 
between the two quite difficult because the definition of ocean transportation con- 
tract is broadly worded, is unclear, and therefore threatens to swallow common car- 
riage. The current definition of service contract in the 1984 Act has proven to be 
easy to administer and is understood and accepted by all parties. It sets forth dearly 
the criteria of contract carriage. CENSA suggests this definition continue to be used. 

7. Conferences Should Be Permitted To Adopt Requirements On The Use Of Multiple 

Contracts 
A conference should be permitted to adopt a rule which restricts the ability of a 
member contemporaneous^ to participate both in a conference contract and an indi- 
vidual contract with the same snipper. There is a basic conflict of interest in a mem- 
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ber participating in a conference contract with a shipper when, at the same time, 
it is seeking to transport that same shipper^s cargo under an individual contract. 
If a member opts to operate individually, the conference should be authorized to ex- 
clude that member from the conference contract. The member would thus have a 
choice whether to have its own contract or to be part of the conference contract. 

• • * • • 

For the benefit of the Committee we have included in Tab 6 specific language 
whidi implements the seven changes described at pages 10 throu^ 18 of my state- 
ment. 

In addition, in Tab 6 we have included technical revisions which we believe are 
necessaiy to clarify S. 1356. 

We would be pleased to work with the Committee and the staff on these and any 
other issues pertaining to S. 1356. 
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STABILITY AND RELATED PROBLEMS IN UNER SHIPPING: AN ECONOMIC 
OVERVIEW 



1. Introduction 

The links between competition and economic efficiency are not unif omn throughout 
the economy and it has long been recognised that there exist special sectors which 
are much more prone to failures of competition than other industries. In particular, 
these include a number of sectors characterised by economies of scale and density 
in what can generically be called 'transport' activities. For example, there are 
natural monopolies in the transport of: electrons (electricity grids), gases and liquids 
(gas and water pipelines), goods and people (railways). These sectors tend to 
involve the operation of networks of connections between different spatial 
locations 

At a general level, the problems of competition in such sectors are reasonably well 
understood. For example, given economies of scale and or density, price 
competition that is so strong that it drives prices to marginal cost will not be 
consistent with private ownership in the longer term, since long-run marginal cost 
is less than long-run average cost and such competition would therefore lead to 
persistent losses. 

It is also understood in ecoruxnic analysis that, while forms of price competition 
that drive price to marginal cost are problematic, other forms of price competition 
can, depending upon circumstances, be both feasible and relatively efficient. For 
example, if entry bam'ers into the industry are low\ then incumbents will be unable 
to charge prices significantly above their average cost (which corresponds to the 
lowest price consistent with profitable operations). In such circumstances the 
suppression of price competition anrK)ng established firms - achieved, for example, 
by having only one firm operate in the market ~ makes a profitable equilibrium 
feasible whilst the 'extemal' price competition from potential entrants makes the 
equilibrium efficient. 



1 



The limiting case, where entry is said to be "ultra free", is captured in the concept 
of a "perfectly contestable" market. The notion of contestability is explained and 
discussed in most of the major textbooks on industrial organization (see. for example. 

Unn Timli> Thi> Thi^rv nf Tt»riiicfri|l fyy«nira^r^p MTT Pt^k \QM\ It haS been 

applied to a number of tiansport industries, including buses, air transpon and 
shipping. As with other economic models of competition (egs. perfect competition 
and monopolistic competition), the underiying assumptions do not exactiy match \ht 
characteristics of any actual market (all models are abstractions). The central 
question is reaUy: how high are entry barriers? And die general answer is: high in 
electricity and gas network operations, lower in telecoms, and much lower in 
(deregulated) airlines, buses and shipping; which is why contestability tiieory has been 
applied to rht latter industries but not to die former. 
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Unsurprisingly given the different levels of entry barriers to be found in them, a 
variety of policy options have been adopted for different "transport* industries at 
different times and in different places. These range from highly interventionist 
policies based upon public ownership (as in rail transport and in the transport of 
electricity and gas) to minimally interventionist policies based upon tolerance of 
cooperative agreements ("self -regulation") among private operators (as in liner 
shipping). Perhaps the most common form of intervention, however, is some form 
of entry restriction , achieved, for example, by methods such as franchised 
nrK>nopoly or requirements that operators in a particular market be licensed. Such 
entry restrictions have been widespread in energy utilities and in air, road and rail 
transport. 

Despite some broad similarities between transport activities of various kinds, 
however, it is also the case that there are significant differences in economic 
characteristics among these activities. Entry conditions have already been cited in 
this respect, and such conditions are obviously very different in an activity such as 
bus transport from those that pertain in gas distribution, say. Entry into the former 
may require only small capital outlays on assets that have a ready market value in 
the event of disposal, whereas entry into the latter may require large expenditures 
on assets that have little or no value in altemative uses (capital costs are sunk). 
Other economic characteristics that differ may relate to technology (how fast is 
technical progress?), demand (how elastic and how variable is demand?) and costs 
(what proportion of costs is fixed?). These differences cleariy nnerit attention when 
evaluating policies for a specific sector. 

The analysis that follows examines the specific problems of achieving efficient 
supply in one particular type of transport activity, liner shipping, taking into 
account both similarities with and differences from other "transport" industries. 
The relevant market for this analysis is that for the "through transport" of shippers' 
goods (on a particular trade) from one location to another, overseas location, 
whether or not those locations are at ports or at inland sites. 

This specific market ~ for intermodal transport services - has come into being as 
a result of the container revolution, and reflects the underiying efficiencies of 
intermodal operations and hence the associated benefits available to shippers from 
these services. In fact, most of the transport activities of liner operators are 
supplied via the intermodal market (i.e. such operators derive the bulk of their 
revenues from the sale of intermodal services). 



2. The economic characteristics of liner shiDDina 

Scheduled services . Liner shipping differs from other shipping operations in that 
its services are reliably and regulariy provided according to schedules that are fixed 
in advance and at prices that are also fixed in advance. Transport capacity is 
effectively on offer all of the time in a way that is not closely correlated with short- 
term variations in demand. In contrast, tramp shipping services, which account for 
nrK>st of the volunne of goods cam'ed by sea, are unscheduled and are provided by 
means of vessels chartered on demand. These special features of liner shipping - 
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regular and reliable scheduled services at prices fixed in advance ~ are of critical 
importance for the economic analysis that follows below. 

Economies of scale and densitv . Like many other transport activities, liner shipping 
appears to be characterised by both scale and density economies. Thus the greater 
the volume of trade on given routes the greater will be the scope for the use of 
larger ships with lower average costs and for the efficient scheduling of those 
ships. The characteristic of supplying regular and reliable scheduled services is 
also something that liner shipping shares with other transport industries such as 
railways, airiines and buses. Fully to understand the liner shipping market, 
however, it is necessary to examine in detail the very specific characteristics of the 
industry's technologies, costs and demand. These differ in a number of respects 
from those to be found in other transport activities. 

Caoacitv indivisibilities . One key characteristic of liner shipping is indivisibility of 
capacity: cost-efficient increments in capacity are "lumpy". Average costs fall 
substantially as ship size increases, and it is generally not economic for liner 
operators to meet small increments in demand by adding small ships to their fleets. 
In addition, a string of several ships will typically be required to provide regular 
scheduled services in an effident manner. Hence, it may be necessary to add 
several ships to a trade for customers to enjoy the maior benefits associated with 
an increase in the frequency of service (eg. a shift from one departure per week on 
a given route to two departures per week). 

Hich fixed, avoidable costs . There are substantial "fixed" avoidable costs over 
significant output ranges, including: 

most capital costs, 

some port charges, 

crew costs, and 

most fuel costs. 

These costs are fixed in that they do not vary directly with cargo levels or vessel 
utilisation, but they are not sunk (i.e. unavoidable) since a company can eliminate 
them by ceasing to operate a particular service. To illustrate, some or all capital 
cost can be recouped if vessels and containers have an economic value realisable 
by either: 

redeployment of assets to other trades/markets; 

sale to another company for use in either the same or a different 
trade/market; or 

chartering the vessels and containers to other companies, again for use in 
either the same or a different trade/market. 
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The savings in port, crew and fuel costs achieved by withdrawal of a service are 
obvious and need no further discussion. 

These fixed, avoidable costs are in large part a consequence of providing a reliable, 
scheduled service in which sailings are fixed irrespective of the demand in a 
particular period. Since they are unrelated to specific dennands, they can be 
viewed as costs that are comnrxHi to all the users of the service. The question of 
how to recover these conrYnon costs is one of the most Important economic issues 
faced by the industry. 

Low short-run marginal costs . For a given schedule of sailings, the proportion of 
liner shipping costs that varies with the load cam'ed is relatively small (indeed, very 
small on the ocean leg of the journey). Since substantial fixed or common costs 
can be avoided by withdrawing ships from a particular service, it follows that short- 
run marginal costs (which are cargo related) are substantially below average 
avoidable costs, which in turn will be less than average total costs.^ Prices must 
therefore be well above cargo-related costs if they are to cover average avoidable 
costs and higher still if they are to cover average total costs. 

Mobllitv of capital . Capital in the liner shipping market is relatively mobile. For 
example, ships, containers and trucks may be redeployed to another route, to 
another trade or to arK>ther type of market (eg. unscheduled services). In addition, 
capital at terminals may be used to serve other operators or other trades, displaying 
economic mobility rather than the geographic (and economic) nrK>bility characteristic 
of vessels and containers. Such nriobility is not, however, entirely costiess and, as 
a result, there are some (albeit nrxxJest) adjustment costs connected with the 
introduction and withdrawal of capacity in a particular trade (say). 

Relativelv low sunk costs for a capitaMntenslve industry. The (economic) mobility 
of much of the capital used in the provision of liner shipping services on a particular 
trade is a factor contributing to what are relatively low sunk costs for companies 
in an industry as capital intensive as liner shipping. Thus, redeploynnent of assets 
to other markets is one way that companies can recover costs on exiting the 
market. As important. If not nrK>re important, in this respect, however, is the fact 
that there exist active markets for both the sale/purchase and the charter of vessels 
and containers. Hence, even if assets remain in the same market (and perhaps 
even continue to operate on the same route'), it is possible for companies exiting 
the market to dispose of capital stock on these markets and thereby recover the 



It is to be expected thai, as in almost all industries, at least some costs will be sunk, 
implying that avoidable costs are less than total (or full) costs. However, what is 
striking about liner shipping, particularly given its capital intensity, is the relatively 
low proportion of costs that are sunk at the level of the firm and of the individual 
market/trade. 

As might be the case, for example, if an incumbent firm were operating inefficiently 
and a new entrant could make more effective use of the assets. When, however, a 
particular trade is depressed, it is more Lkely that assets will be sold for use in some 
other market. 



Digitized by 



Google 



206 



prevailing market value of the assets in question. Put another way, firm-level sunk 
costs are relatively low. 

Low entry barriers . Firm-level sunk costs are a key determinant of entry barriers, 
and the fact that they are low implies that entry bam'ers into the market can also 
be expected to be relatively low. On the other hand, the capacity indivisibilities 
and adjustment costs noted above mean that, like all other markets, liner shipping 
is not oerfectlv contestable (i.e. entry is not absolutely free). 

Divisible and variable demand . Demand for liner shipping services is divisible and 
variable. The typical transport requirement of an individual shipper is small in 
relation to the size of an individual vessel, so that many "orders" are required to 
achieve high vessel utilisation rates. The goods shipped also tend to be very 
heterogeneous in terms of their physical characteristics and their economic values. 
(In contrast, tramp services tend to be characterised by the bulk transport of 
homogeneous goods in large lots.) Coupled with the supply characteristics already 
described, these characteristics of demand make it infeasible (efficiently) to fine 
tune capacity to demand. 

SuddIv is periodic . Liner sailings are necessarily periodic. Given the small sizes of 
individual shippers' loads, it would be excessively costly to supply transport 'on 
demand" (i.e. at the time and place of every shippers' choosing on all occasions). 
On the other hand, while it would be possible for ships to wait in port until full, the 
resulting service would no longer be regular and reliable. That is, the resulting 
service could no longer be described as a liner shipping service, and customers who 
derive benefits from the existence of regular, scheduled services would be 
damaged as a consequence. 

Customers benefit from hioher freouencv of service. Customers derive benefits 
from greater frequency of sailings since, on average, this will allow them to select 
a date closer to their most preferred sailing time. Actions by any one liner operator 
that have the effect of increasing the frequency of service on a particular route or 
set of routes will generate a "network externality", confem'ng benefits on shippers 
generally, and not just on those shippers that use its own service (for example, 
following adjustments in the optimisation of existing schedules when new services 
are added). 

Customers benefit from availabilitv of space. As well as having a preferred sailing 
date, shippers will also have a preference for obtaining guarantees of available 
capacity ahead of sailing dates, so as, for example, to be able to coordinate their 
own production, distribution and sales activities. Availability here encompasses 
pricing behaviour to some extent, since non-availability of space on a vessel due 
to unexpectedly and unaffordably high transport charges is economically similar (to 
the shipper concerned) to non-availability of space due to physical failures (eg. 
mechanical breakdowm of the vessel). It is the benefit to shippers of being able to 
plan well in advance that gives rise to the market demand for scheduled services 
at predetermined prices (i.e. to the demand for liner shipping services rather than, 
say, to the demand for tramp services). 
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Relatively inelastic market demand . The market demand for liner shipping services 
appears to be relatively inelastic, at least when compared with the demand for 
passenger air travel, say. This is not to say that the elasticity is negligible: when 
transport charges fall on a particular trade, there may be substitutions into it from 
shippers using other trades, other types of shipping service, and even from air or 
(in some cases) land transport. By reducing the prices of imports and exports in 
final markets, the lower charges will also tend to provide some stimulus to the 
overall volume of trade. However, since transport costs for most of the 
commodities transported by liner shipping operators are only a small fraction of 
final selling prices, this secorKi, overall stimulus to the demand for transport will 
tend to be relatively small (unlike air transport, where price declines may generate 
a considerable increase in the overall level of travel). It follows that, while price 
cutting by all liner shipping operators can be expected to have some positive effect 
on volumes cam'ed, the inrpact is limited and is likely to be dominated by the 
effects on trade volumes of other factors such as the growth in and fluctuations 
of demand in the relevant import aiKJ export markets. By the same token, additions 
to and subtractions of capacity in the nrarket can have very substantial downward 
and upward effects on prices if they are not matched by increases or reductions 
In demand of similar magnitudes. In a market environment in which prices rose and 
fell to match fluctuating demand and available capadty, the consequence would 
likely be highly volatile prices. 

Low gwitchinq coffl and highly giMtic comPOTYHgygl demand. Switching costs 

for customers are low. Shippers are constantly contracting with liner operators and 
are generally well infonmed about the services on offer and about the terms on 
which they are avmlMe. Since the sums of nxxiey invoh^ed are significant, there 
will be incenth^es for shippers to search mmong suppliers to find the most 
favourable combination of sailing date, service and price. There are, therefore, few 
demand-side frictions that would nrxxierate short-term price competition among 
liner operators. Put another way, the price elasticity of demand facing each 
individual liner operator will tend to be high (altemativety, the cross-elasticities of 
demand will be high). Moreover, this tendency will be reinforced by the relative 
homogeneity of services required by shippers. Although service levels can and do 
differ to some extent, there is little demand for quality variation on the scale that 
is to be found, for example, in the airiine industry, where there is a very large 
difference in the willingness to pay for the joumey of a first class passenger and 
a stand-by passenger. 

Limited opportunities for product differentiation. More generally, the opportunities 
available for lines to follow product differentiation strategies are extremely limited. 
One company may have advantages in getting a particular container from specific 
location A to specific location B nxMB quickly - because of the nature of the 
schedules Involved - but demand is much less sensitive to departure times than it 
is in industries such as (passenger) rail, airiines and buses.* And simply offering 
a higher quality service will not be an effective differentiating strategy, since it Is 



In an intermodal service, the sliipper will not usually be particularly interested in the 
time of departure or even the actual port of departure. 
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relatively easily matched by competitors. As a consequence of the limited 
opportunities for product differentiation, it will be difficult for any firm to be able 
to sustain its business if operating at a substantial price premium to its 
competitors. 

Government support and excess capacity . Because many governments consider 
shipping, including liner shipping, to be a "strategic" industry, there has been and 
continues to be a tendency for some govemments to provide direct and indirect 
state-aids of various types to their own fleets. Such state-aids tend to distort the 
operation of global markets. In particular, subsidies give rise to pressures toward 
excess capacity in intemational markets: state support tends to render 
economically viable capacity that might otherwise have been withdrawn from the 
market. To the extent that the tendency toward excess capacity is mitigated by 
the exit of companies that are not recipients of significant state aids another 
problem is created: state-supported companies, which are very frequently the less 
efficient operators, will come to dominate the market, and there may then be the 
possibility that countries without major lines of their owm will really face a strategic 
problem. 

Comparisons with other transport industries . As stated at the outset, the economic 
characteristics of liner shipping do distinguish them in a number of respects from 
other, comparable "transport activities' with which they also share some common 
features. Examples of such differences include the following: 

In the transmission and distribution of electricity and gas, and in the supply 
of rail transport, there are very substantial, sunk, capital costs in the 
provision of the network infrastructure.* Thus, avoidable fixed costs are not 
such an important feature of these industries. 

In airiines and buses there are typically smaller indivisibilities in the capital 
required to operate particular services (the capital required to finance a bus 
or small aircraft is much lower than that required to finance a cost-efficient 
ship). 

There are fewer problems of access to 'essential' infrastructure facilities in 
liner shipping than in other transport industries. Such facilities include the 
transmission and distribution grids in electricity; the transmission, 
distribution and storage systems in gas; landing slots in airiines; terminal 
space in buses; and the track, signalling and station infrastructures in rail. 
The nearest equivalents in liner shipping are port services, and these are 
readily available to ail. This factor makes for easier entry into liner shipping 
than into the other industries mentioned. 



The nearest equivalent assets in liner shipping are the port infrastructures, but vertical 
separation in their supply implies that port charges are an avoidable cost to liner 
operators. Vertical separation of industries such as railways may mean that, in 
future, the cost conditions of companies operating passenger and freight services may 
come to more closely resemble those in liner shipping. 
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Many users of airline services have poorer information and weaicer 
bargaining positions than users of liner shipping services. This arises from 
facts such as (i) large numbers of air passengers do not travel regularly on 
a single route, (ii) many air passengers only travel intermittently in any case, 
(ill) search costs are higher relative to the value of the transaction, and (iv) 
air travel arrangements are often made by the individual travelling but are 
paid for by the organisation for which the individual works, with the result 
that the incentives for the individual to find the cheapest alternative are 
often weak. The result is that cross-elasticities of demand for air travel will 
tend to be lower than In liner shipping. 

Airline services tend to be more differentiated than liner shipping services, 
again tending to lead to lower cross-elasticities of demand. This is partiy a 
consequence of the ancillary services on offer - there is no direct equivalent 
to passenger comfort in liner shipping - and of factors such as the greater 
sensitivity of dennand to departure times (a delay of an hour, say, tends to 
matter much more to airline customers). 

3. Thg gfficiepcy bgnctwrwris 

Before considering how the market actually functions it is useful first to set out the 
principal performance characteristics of an efficiently functioning market. It is then 
easier to see whether or not different types of condition are likely to lead to 
economic efficiency. 

In what follows, a simpie, stylised model of a liner shipping market will be set out 
and used to derive a numbet of conditions for efficient operations. The nrxxiel is 
deliberately kept simpie by working at a relatively high level of abstraction that 
assumes 'lower-level' optinrvsation problems have been solved (such as, for 
example, the problem of determining the precise disposition of ships to n>eet a 
given pattern of transport dennands within a given network at least cost). It is, 
however, consistent with larger-scale analyses that investigate a wider set of 
optimality conditions) 

3.1 Customer benefits 

As in all other markets, the total benefits customers obtain from the provision of 
liner shipping services can be assumed to be a function of the total quantity of the 
service supplied (i.e. the output of the firms serving the market): the greater the 
volume the greater the benefits. The rate of change of total benefits with respect 
to quantity is the customers' marginal valuation of transport (alternatively the 
amount customers woukJ be willing to pay for the transport of an additional unit 
of cargo). That is, the total benefits B deriving from the transport of a volume Q 
can be written as B(Q), where Bq > and Bq evaluated at the actual volume traded 
is the market price of the service.* 



A more complete model would specify volumes by individual routes. 

8 
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The total volume shipped is not, however, the only factor influencing customer 
benefits. As already noted, customers have preferences for particular sailing dates: 
when the goods are shipped is generally a matter of some importance. Ideally, 
customers would like to be able to select their most preferred sailing date and time, 
but meeting such a requirement would mean ships sailing at all times and at all 
dates which would be extremely costly.^ In practice, therefore, there will be limits 
on the number of sailing dates and times. 

Given this, shippers will clearly be affected by the pattern of the sailing dates. 
Other things equal, they can be expected in aggregate to prefer: 

Reliabilitv. or sailing dates that are fixed in advance and that are not subject 
to unpredictable changes. Such reliability enables companies at either end 
of the transport route to co-ordinate their plans. (Shippers might not be 
averse to changing sailing dates if they had discretion to vary the dates, but 
this would not be feasible for liner shipping because of the small sizes of 
individual loads in comparison with total ship size.) 

Reoularitv . or sailing dates that are spaced at reasonably regular intervals, 
and which reflect the flows of demand and supply in goods markets that 
give rise to the demand for liner transport. For example, if a gh^en number 
of sailings is possible within a given year, customers would suffer if they 
were heavily bunched at a particular time of year, leaving long periods in 
which no sailings were available. 

Frequent services , which, other things being equal, v^'ll enable shippers to 
transport their goods on a date closer to the ideal. A greater frequency of 
service will tend to nnean, for example, that there is less waiting time at 
either end of the joumey, thereby potentially giving rise to lower inventory 
costs. 

Availability of space . Simply because a ship sails does not necessarily mean 
that a shipper will be able to transport his goods on that day. Capacity on 
the voyage may already have been fully booked and, from the shipper's 
viewpoint, this will be no different from a situation in which no sailing 
occurred. Depending upon its precise pattern of incidence, non-availability 



The trade-off here is directly analogous with that found in economic analyses of 
product selection in differentiated goods markets. In the limit, each customer could 
be supplied with a particular variant of the good or service that was tailored exactly 
to his or her requirements. Tlie multiplicity of different products would, however, 
give rise to higher costs, for example as a consequence of loss of scale economies in 
supply. The benefits of variety therefore must be traded-off against the additional 
costs of supplying more products. Typically, only a limited number of variants of 
the product will be supplied, although that number will vary from market to market 
depending upon factors such as the strength of consumers* preferences for variety and 
the flexibility of the production/distribution process. 
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of space therefore has consequences for shippers that are sinnilar to those 
of unreliability, irregularity and infrequency of the services provided. 

The first two of these factors - regularity and reliability - are usually taken to be 
defining characteristics of liner shipping services, implying that, if they are not 
provided, liner shipping no longer exists as a distinct service. This is sometimes 
expressed by saying that it is the scheduled nature of liner services that 
distinguishes them from other shipping services. In terms of the economic 
nrxxlelling, therefore, no additional variables need to be introduced: Q represents 
the volume supplied of a regular and reliable service. On the other hand, it is 
possible to envisage liner shipping services being supplied at frequencies and with 
space availabilities that vary. These factors therefore need to be incorporated 
explicitly into the nneasurement of benefits obtained from the market by shippers. 

Frequency is conceptually the nrK>re straightforward of the two variables to include 
in the benefits function. Shippers benefits will be an increasing function of 
frequency (v), so that B » B(Q,v), where Bq > and B^ > 0. 

Frequency can, in tum, be related to the number of ships <n) operating on the 
relevant routes: the greater the nunnber of ships the greater the frequency, so that 
V « vin), v„ > 0. The precise relationship between the frequency of service and 
the number of ships operating will depend upon underiying characteristics of the 
network. To illustrate consider a network consisting of two ports <X and Y) at one 
side of an ocean and one port (Z) at the other skJe of the ocean. A single ship 
covering all three ports might go from X to Y to Z to X. If a second ship were 
available, frequency could be doubled if it followed the same route, departing from 
X half-way between the departures of the first ship. In this case, however, a 
higher frequency can be obtained by having one ship sail from X to Z to X and the 
second ship sail from Y to Z to Y, thus saving the time of travel between X and Y. 
Whether or not such a schedule was optimal would in tum depend upon factors 
such as the traffic densities at the various ports. If the volume of trade passing 
through port Y was small, for example, the optimal arrangement might be to have 
one ship travelling between X and Z only with the second ship travelling the route 
X to Y to Z to X. Service frequency will then be different again. 

Given these complexities, there is nothing to be lost by writing consumer benefits 
as a function of the number of ships <n) rather than of the frequency of services, 
such that B » B<Q,n), where Bq > and B„ > 0. That is, for the trade of interest, 
the function B(.) can be interpreted as the benefits obtained by customers when n 
ships have been optimally allocated to serve the gh^en pattern of demand. 

At this stage the analysis of customer benefits is still fundamentally inconnplete, 
since it takes no account of the availability of space on ships. One of the 
characteristics of demand for liner shipping services is that it is variable over time 
and subject to considerable uncertainty (in the sense that it is not possible to 
predict precise levels of demarKi at times that lie in the relath^ely near future). This, 
coupled with "lumpiness" in the supply of transport services (ships sail at 
particular, designated/scheduled times) necessarily implies the existence of short- 
term mismatches between supply and demand. 

10 
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In other markets this mismatch problem is frequently efficiently handled by the 
holding of inventories: when demand runs ahead of production inventories are run 
down, when demand falls below production inventories are built up. However, 
inventories of a conventional type are not possible in liner shipping. If demand runs 
ahead of available capacity to supply in the short term there is no stock of services 
that the supplier can draw on to satisfy the customer, and some shippers will be 
left with untransported goods. This will, of course, irhpose costs on the shipper, 
including increases in his own inventory costs (goods left on the dock represent an 
increase in inventories of goods) and any costs of failing to make timely deliveries 
<such as contractual penalties and loss of business reputation). On the other hand, 
if demand falls short of supply then, given that the service is scheduled, the ship 
will still sail with unused capacity. There is no way in which this capacity to 
transport goods at a given time can be carried forward for use at future tinnes (as 
can be done in the case of a durable product that is added to inventory). The 
transport service is "perishable" or non-storable and Its whole economic value is 
lost if it Is not used at the time it is made available.' 

Since for the moment the focus is on customer benefits, the significance of these 
points is that the customer will suffer - that is, his benefits will fall - if he is 
unable to obtain space on a preferred scheduled sailing. Further, this effect will be 
greater the more frequently such non-availability problems arise. 

One way of obtaining a perspective on the availability issue is to suppose, 
realistically, that the demand for liner shipping services at any one particular point 
of time is subject to random variation and that this can be nrxxlelled in terms of the 
flow of goods "am'ving" at transport terminals. "Queues" of goods will therefore 
develop which are periodically and lumpily depleted by the scheduled departures 
of ships, and a non-availability problem will occur when the queue of goods 
awaiting departure on a particular date exceeds the capacity of the ship sailing on 
that date. 

There are various mathematical models of this type of process, but a comnrK)n 
feature of them all is that the likelihood of a non-availability problem increases as 
the average level of demand for the service increases relative to the average service 
capacity that is available. Indeed, as demand approaches capacity the incidence 
of non-availability problems increases rapidly, such that when average demand 
becomes equal to capacity the whole process becomes mathematically unstable: 
non-availability is the usual state, queues build indefinitely, waiting times lengthen 
indefinitely. 

In practice, of course, things never get to quite this state because the costs of non- 
availability thenrselves tend to restrict demand. However, if average demand and 



In A IhCPfv 9f gffiricm gWPCration and gprnpctitiW. Lester Telser analyses a case 
of optimal inventory holding for a perishable good. The results he derives in this 
case are directly equivalent to those discussed here. In particular. Telser shows that 
it is efficient to produce (on average) quantities greater than the average market 
demand and that competition will not ordinarily produce that result. 

11 
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capacity were equal it is no longer possible to talk of the existence of a liner 
shipping market. Transport services woutoi, in effect, no longer be made available 
to shippers on a scheduled basis. It would be a matter of hit and miss whether a 
particular service was or was not available. 

A similar point applies in respect of short-term rationing of available space by 
means of price. It might be feasible to devise slot auctions that allocated space on 
a particular sailing shortly before departure - although the complexities and costs 
of doing this on a regular basis for ail sailings wouki likely be prohibitive - but 
again this would represent a fundamental change in the nature of the product. It 
is a distinguishing characteristic of liner shipping services that prices are set in 
advance of the manifestation of demand for a particular sailing. Otherwise the 
scheduling of regular services woukI have little point to it. if a shipper is unable 
to obtain space on a preferred sailing because prices have risen to well beyond his 
ability to pay then to him the situation wouki appear little different from a situation 
in which that sailing simply dkJ not exist. 

Returning to quantity rationing, the implication of the analysis is that shippers' 
benefits will fall (alternatively shippers' costs will rise) as average demand 
increases relative to capacity in the relevant market, and that the rate of change 
of benefits (costs) will become large as demand approaches capacity. It is also 
likely to be the case that, at low average levels of capacity utilisation, the losses 
by shippers as a result of increases in load factors v^1l be relatively small. The 
reason is simply that the possibility of non-availability of space on some sailings 
will only become a significant problem when average load factors reach a certain 
level. 

Another way of looking at this is in temns of the theory of congestion. As demand 
rises in relation to capacity the transport system will suffer from increasing 
problems of congestion. At low levels of use these problems will be relatively 
minor in nature, but they will become increasingly severe as the capacity limits of 
the transportation system are approached. Thus, for example, increases in waiting 
time and unanticipated delays will tend to rise non-lineariy with utilisation rates. 
This can be expressed formally by saying that additional users of the transportation 
system impose a negative external cost (alternatively a congestion or social cost) 
on other users. A classic example of this problem occurs in road systenrSr and it 
is widely understood that externalities should be taken into account when 
determining the optimal level of investment in road networks. The principle is, 
however, not specific to roads: it is equally applicable to any transportation 
system, including liner shipping, in which user volumes are sufficient to create 
periodic congestion and thereby to impose economic costs on other users. 

These points can be incorporated into the benefits function by assuming that B 
depends upon the average utilisation rate or toad factor , u, which can be defined 
as the ratio of the overall volume of goods transported within a period to the 
capacity available to transport those goods. Then B « B(Q,n,u), where Bq > 0, 
Bn > and B^ < 0. One way of thinking of this specification is to interpret 
frequency of service (or here the number of ships operating) and load factor as 
measures of the oualitv of service provkied to shippers. Thus, in broad tenrns, for 
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given volumes shipped the addition of extra capacity to a nnarket, whether by 
increasing the number of ships or the average size of ships or both, will have the 
effect of increasing the quality of service by increasing the likelihood that 
customers will be able to ship goods at times and between places that are 
maximally convenient to them. 

3.2 Liny Qpgrator?' gpgts 

Other things equal, then, shippers would like to see more frequent services 
operating with lower average load factors. On the other hand, increasing 
frequencies of service and reducing load factors impose additional costs upon liner 
operators and, for efficient nnarket functioning, these costs need to be balanced 
against the benefits. 

Costs can be divided into a number of components, including: 

Caoacitv costs , of which the major elements are the costs of ships and of 
containers. 

Fixed ooeratina costs , comprising those costs of operating ships that are not 
directly related to the volume of cargo cam'ed. They include fuel and crew 
costs to the extent that these do not vary with volumes. 

Fixed port charoes. 

Cargo related costs , comprising all those costs that are related directly to the 
volume of goods cam'ed on a particular sailing, including loading and 
unloading charges that are volume-dependent. 

Other fixed costs , which includes corporate overheads and administrative 
costs. 

Inland costs , which are likely to have a greater volume-related component 
<and therefore a lower fixed component) than the ocean leg. 

Total capacity costs are not just a function of the total capacity made available. 
A given capacity can be supplied by deploying more ships of smaller size or fewer 
ships of larger size. Since it is clear that there are substantial economies of ship 
size, capacity costs can be lowered by increasing ship size and reducing the 
frequency of service. This would also affect some of the other cost components: 
it might be expected to reduce the crew costs incurred in transporting a given 
volume of goods, for example. 

A simplified specification that captures the chief features of the cost structure is 
as follows: 

TC(Q,n,k) - F + ans(k) + C(Q,n,k), 
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where TC(.) is total cost, F is other fixed cost, s(.) is the capital cost of a single 
ship, k is the capacity of a single ship, a is some constant (assumed to be greater 
than one) that captures increases in anciilary capital costs <such as containers) as 
vessel capacity increases, C(.) is the sum of fixed operating costs, fixed port 
charges and cargo-related costs, where ds/dk > 0, Cq > and C„ > 0. Note that 
this assumes that all ships are of the same size, so that the specification abstracts 
from any problems connected with a tt e m p t s to match vessel capacities with the 
volume of trade on particular routes. 

3.3 Efficiency conditions 

It is now straightforward to write down efficiency conditions by maximising the 
difference between shippers' benefits and liner operators' costs: 

B(Q,n,u) • F - onsCk) - C(Q,n,k), 

where u » Q/nk and u ^ 1 . On the argument made in section 3. 1 that, if average 
demand were equal to capacity in the market, waiting times would tend to lengthen 
indefinitely, the weak inequality constraint u ^ 1 will always hold as a strict 
inequality, and so can be ignored. An efficient equilibrium in the liner shipping 
market will always require that, over a period, capacity available will exceed 
shipped volumes. In effect, this 'reserve capacity' serves as an altemative to an 
inventory holding, and, just as in other markets there will be an efficient level of 
inventory, so in liner shipping there will be an optimal level of reserve capacity. 

To examine this issue in ware detafl, consider the effect of increasing ship size for 
a given frequency of service and gh^en overall volumes. The rate of change of net 
benefits (benefits less costs) in these circumstances can be found by differentiating 
with respect to k. Optimum ship size can then be determined from the condition 
that the rate of change of net benefits is equal to zero*: 

BuUfc - onSfc - Ck « 0, or 

B„Uk « anSk + C^. 

In words: 

The value of reduced congestion x the reduced congestion resulting from larger 
s/)/ip size » the capital costs of increasing ship size + any other costs changes 
caused by larger ship size. 

That is, for efficiency in service provision the additional capital costs of increasing 
ship size, and hence capacity in the market, have to be balanced off against (i) any 
cost savings (or cost increases) in other areas and {«) the gains to shippers of that 
extra capacity. The latter gains arise from the fact that the extra capacity made 



It will be assumed throo^out this section that the relevant second-order and global 
conditions for an optimum solution to the problem are satisfied. 
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available will have the effect of reducing average load factors in the nnarket. 
increasing availability of space and thereby reducing congestion. 

Similarly, it is possible to examine the impact of increasing the number of ships in 
the market by differentiating net benefits with respect to n, the nunnber of ships. 
In this case, however, a potential problem can be noted: capacity cannot be added 
to the market in small amounts by increasing the number of ships. For given k, 
capacity must be added in lumps {ships are indivisible) and, as will be seen in the 
next section, this can give rise to significant inefficiencies. There is also a related 
problem concerning the links between the benefits of nrK>re frequent sailings and 
the number of ships operating on the market. While it may be possible to establish 
an additional "low-frequency" service when one or two ships are added to a 
market, the resulting benefits may be low if customers gain substantially only from 
the addition of another high frequency service (eg. a weekly trans-ocean service). 
This may give rise to a relationship between benefits and the number of ships 
which is "stepped" in shape, so that, as n increases, benefits increase slowly, then 
rapidly, then slowly again, and so on. The effect is to increase the significance of 
the indivisibility problem, since the efficient addition or subtraction of vessels from 
the market may require the redeployment of a string of several ships. These 
problems will be ignored for the moment. 

The condition for the optimum number of ships in the market is simply: 

B„ + B„u„ - OS + C„. 

In words: 

The benefits of increased service frequency + the benefits of reduced congestion 
« the capital costs of adding ships to the marlcet + any increases in other costs 
resulting from the addition of ships. 

That is, the right hand side of this equation is the cost of adding another ship to 
the market, made up of the additional capital cost of the ship and its ancillary 
equipment plus the additional costs that will be incurred by increasing the 
frequency of services. The left hand side shows the benefits to the shippers arising 
from the addition of another ship, namely the benefits arising (i) from more frequent 
services (the first term) and (ii) from the reduction in load factor (i.e. lower 
congestion and greater service availability). 

Finally, the condition for optimum output can be found by differentiating net 
benefits with respect to output, giving: 

Bq + B„Uq « Cq, or 

Bq - Co + (-B„Uq) 

In words: 
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7776 benefit to the shipper of transporting additional cargo = the short-run 
incremental cost imposed on the shipping Hne'' -^ the congestion cost in^yosed on 
other users. 

The term B^Uq is the external effect or externality that forms a wedge between the 
private benefits of the shipper and the private costs of the liner operator. Thus, as 
explained eariier, by increasing load factors incremental volume tends to impose 
costs on other users by reducing the space available to ship the goods of those 
other users. The magnitude of the externality can be expected to increase as load 
factors rise. 
Since B^ < and Uq > 0, it can be seen from the condition for optimal output that: 

Bq « Co - B^ > Cq. 

Since, in circumstances where there is a single market price, Bq is equal to that 
price, this condition states that, for efficiency, price should exceed the liner 
operators' maroinai cost by an anrKMjnt equal to the magnitude of the economic 
externality connected with reserve capacity (i.e. to the marginal value of reserve 
capacity). Or put another way, no matter what level of capacity is available, it is 
optimal to price in a way that leaves companies operating with at least some level 
oif reserve capacity. That is, even when demand is pressing very heavily on 
existing capacity, reserve capacity is a characteristic of an efficient equilibrium. 

It is important to stress that this is what is called a 'first-test' effect. Where there 
are economies of scale or economies of density it is well known that setting prices 
equal to marginal cost - which is the outcome expected In a perfectly competitive 
market - can lead to prices which fail to cover the full costs of the service being 
provided. In such circumstances, prices have to be above marginal costs if costs 
are to be covered (leading to a 'second-best* equilibrium). 

In the framework just developed, this type of "secorKl-best' problem is not the 
issue. Even if finance were not a conskieration (i.e. even if firms were not 
constrained to cover costs) it would still not be desirable to have an equilibrium in 
which price is equal to marginal cost. Efficiency requires that output be below 
capacity on average in order to ensure the efficient level of reserve capacity that 
is essential for the operation of a liner shipping service. 

3.4 Cost-recoverv complications 

Given the structure of costs in liner shipping, and in particular the very low level 
of short-run marginal cost (Cq) it is in practice to be expected that the above 
efficiency conditions will lead to an under-recovery of total costs when a single 



Bq is calculated for a given nnmber of ships of givea size operating according to a 
fixed schedule (i.e. for given capacity in the nuuket). and dierefore represent short- 
nin marginal or incremental cosl 
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price is charged for the transport of all commodities (i.e. vs^en FAK pricing*' is 
adopted). Given the necessity for privately owned companies to recover their total 
costs, the "first-best* analysis must be amended to some degree by imposing an 
additional constraint on the system, to the effect that revenues must be at least 
equal to total costs, including capital costs. 

The implications of the introduction of such a profit constraint have been studied 
in many similar economic problems, and can be summarised as follows: 

If differential pricing is not possible, the single market price must be set at 
a level higher than that required for "first-best" efficiency (this is the case 
considered in the formal analysis above, which abstracts from issues of 
differential pricing). As a consequence, the total volume traded in the 
market will be lower and there will tend to be less capacity in the market. 

If differential pricing is possible then it is efficient to charge higher prices to 
customers willing to pay nrx>re whilst maintaining the efficient, "first-best" 
price for custonners whose demands are marginal at that price. In this case, 
if perfect discrimination is possible, both the volume of output and the level 
of capacity remain at their "first-best" levels, and it follows that this 
outcome is more efficient than the single price solution. Where 
discrimination is imperfect, volume v^'ll be below first-best levels but still 
higher than for FAK pricing. Efficiency also will be higher than in the FAK 
case. 

3.5 Networic externalities 

The next two sections will address in detail issues of competition and failures of 
competition in liner shipping, but at this stage it can be noted that the nrxxiel 
developed, simple though it is, already points to a number of related externality 
problems that can cause market failure. These are: 

An additional user of given services will tend to impose congestion costs on 
other users, particulariy when the system is operating at high average load 
factors (i.e. the congestion externality already identified). 

A line increasing its ship sizes will (at given market volumes) tend to relieve 
congestion in the trade as a whole and will therefore tend to confer benefits 
on customers of other lines as well as on its own customers. 

A line adding to its fleet of ships will tend to confer extemal benefits via: 

i. reduced congestion for all customers in the market. 



FAK or "freight all kinds" pricing occurs when a common rate is set for all types of 
cargo. That is, charges are based upon the number of containers shipped, possible 
including a supplement for weight, but are not directly related to factors such as the 
value of the cargo. 
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ii. increased frequency of service, also enjoyed by all customers in the 
market, and not just by its own customers, ^^ and 

iii. possible cost savings enjoyed by other liner operators as a 
consequence of more efficient scheduling through the network as a 
whole. 

Points (ii) and (iii) here arise from the assumption, made in the development of the 
nrKxiel, that sub-optimisation problems are all fully solved. This means that when, 
for example, new ships are added to the market there are adjustments throughout 
the market as a result. 

To illustrate, in the three port example given in section 3.1 above, when a second 
ship is added and operates only between ports Y and Z, the first ship changes its 
route, travelling between X and Z only rather than from X to Y to Z to X. if the 
two ships are owned by d i f fe r e nt lines, the entry of ttie second ship will give 
benefits to the first line's cu s t o mer s because the frequency of the service between 
X and Z will have increased. 

Prima facie, these externalities suggest that unrestrained competition in liner 
shipping might tend to lead to probtoms of: 

suboptimally small ships, since in choosing ship capacities companies will 
not take account of the external benefits of the lower load factors (and 
hence greater space availability and lower congestion costs) that incremental 
investment would bring; 

too few ships in the market, because in deciding whether to operate more 
ships companies wiO not take account of the external benefits that wouM 
flow from the greater service frequency avaiable to all customers; and 

excessively high load factors (excessive congestion and reduced quality of 
service), because of (i) the deficient investment consequent on ships being 
too small and too few in number {the two points above) and (ii) pressures to 
under-price available space (since comp etiti on tends to drive prices toward 
short-run marginal QOvaSB cost (Cq) rather than short-run marginal sodal 
cost, which includes congestion costs and is higher in value). 



4. Forms of competition in the market 

As in other markets, companies conrpete in a number of different ways. 
Competition shouM therefore be evaluated 'in the round": it is jQappropriate to 



To illustraie. suppose that the addition of more ships to t roirket reduced the average 
gap between saiiinss from a panictiUr pen from 48 hours to 36 hours. Then even 
customers not using the addlfionil ships can benefit from the smaller gap between the 
sailings of the lines they do use. 
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focus exclusively on one dimension, particularly since there can be trade-offs 
among the intensities of dif^rent types of competjtipxu That is, strengthening 
competition in one dimension may easily have the effect of weakening competition 
in another dimension, and vice versa. 

In what follows, the different dinnensions of competition v^il be considered under 
three major areas: 

short-run price competition, arising from the tendency of incumbent 
operators to undercut each others' rates when prices are in excess of short- 
run marginal costs; 

long-run price competition, arising from the impact of new entry or the threat 
of new entry on incumbents' prices; and 

non-price competition, arising from attempts to gain business by improving 
service quality, re-adjusting sailing schedules, and so on. 

4.1 Short-mn price competition 

Short-run price competition annong existing operators would, in conditions of less 
than full capacity utilisation (which, as shown above, are required for efficiency In 
liner shipping services), tend to drive prices toward short-run marginal costs.^' 
Since short-run marginal costs are below average avoidable costs the result of such 
competition would be (inefficient) withdrawal of capacity followed by sharp 
increases in prices. As a result of capacity withdrawal, load factors would tend to 
increase (customers would suffer more frequently from lack of available space on 
desired sailings) and frequency of service would tend to decline. Put nnost simply, 
price competition that drives prices toward short-run marginal cost is incompatible 
with an efficient equilibrium. 

The likelihood of exit is an important aspect of the analysis. In contexts where 
their capital costs are sunk it can be argued that firms will not have incentives to 
cut prices because it is clear that all will suffer in the ensuing price war (i.e. it 
would frequently not be optimal for any firm to cast the first stone). However, the 
existence of significant, fixed, avoidable costs fundamentally changes such 
calculations. If prices collapse, the withdrawal of capacity from the market (to 
avoid fixed costs) can be expected to lead to a sharp hike in prices - to an 
"overshooting" of prices, as v^'ll be shown below - and hence to supemormal 
profits for those firms that remain. The prospects of "winning" in a price war are 
therefore much greater than they are when capital is sunk/inrvnobile, and such 
prospects are further enhanced by the likelihood that the duration of the price war 
can also be expected to be shorter (because the incentives for exit are greater 
when a substantial proportion of fixed costs are avoidable). Expressing all this 



Unless otherwise specified, henceforth in the paper references to shon-nin marginal 
costs will be to shon-nm marginal private costs (Cq) and not to shon-nin marginal 
social costs (Cq - B,Uq). 
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another way, the incentives to embark on fierce short-term price competition tend 
to be correspondingly greater when fixed costs are avoidable rather than sunk. 

Once short-run price competition has destroyed (efficient) incentives to hold 
reserve capacity, it is not entirely clear how prices would in fact be determined. 
There exist a number of pieces of economic analysis that can be used to gain 
insight into possible outcomes, including some based upon negotiation of individual 
prices between suppliers and customers and others in which suppliers charge a 
single price to all customers of a given class. All of these approaches are 
consistent with the fundamental proposition that there will be no efficient, 
competitive equilibrium in liner shipping markets. The different approaches do, 
however, give differing reasons why this may be so. In particular, some suggest 
that no competitive equilibrium will exist whilst others indicate that, whilst an 
equilibrium might exist, it will be inefficient. The issues are considered in detail In 
section 5 below. 

4.2 Long-run price competition 

In addition to the constraints imposed by competition among firms already 
operating on the market, prices may also be constrained by potential competition 
(i.e. the prospect of new firms entering the market). This can be referred to as 
"long-run" price competition because it is associated with the addition of new 
capital to the market. Thus "long-run" is here used in the technical economics 
sense of relating to situations where capital can be varied, and does not at all imply 
that the effects of such competition take a long time to make themselves felt. 
Indeed, since ships are mobile, in the liner shipping market it may take relatively 
little time to vary the capital allocated to a particular market. 

The impact of potential competition in the market v^'li depend to a considerable 
extent on whether or not there also exists short-term competition. As indicated in 
section 4.1 above, if prices are driven toward short-run incremental costs it is to 
be expected that capacity will be withdrawn from the market. On the other hand, 
when demand picks up and limited capacity availability leads to rising prices, at 
some point the entry of new capacity into the market will be triggered. The impact 
of new entry in these conditions (i.e. where short-term price competition also 
exists) will be considered in detail in section 5 below, and here it suffices to note 
that there are again problems of either (i) non-existence of an equilibrium or (ii) an 
economically inefficient equilibrium. 

The situation is, however, materially different when there exists some limitation of 
short-run price competition. The source of that limitation can vary: one possibility, 
for example, is full monopolisation of the market (a monopolist does not connpete 
with itself); another is mutual forbearance anx}ng a small number of firms in a 
highly concentrated market; a third is an inter-firm agreement on rates. Whatever 
the source of the limitation, the point is simply that restrictions of short-run price 
competition do not in and of thennselves imply limitations of long-run price 
competition. 
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in the (initial) absence of strong price competition in the market, the impact of new 
entry depends upon what happens after any new operator comes in to the market. 
It is necessary, therefore, to analyse the post-entry competitive positron. 

Excess capacity and entry deterrence . One possibility is that, if incumbent lines are 
operating with excess capacity and charging inefficiently high prices, a new entrant 
will be deterred from entering by the prospect of a price war. If this is the case 
then long-run price competition will be relatiyely restricted. This is a version of a 
well known piece of economic analysis which views excess capacity as a barrier 
to entry. It can be noted, however, that the analysis proceeds on the assumption 
that capital is firm specific (i.e. sunk/immobile) and that this assumption is not valid 
in the liner shipping market. Thus, the avoidabiiity of capital costs for incumbent 
firms means that the entry deterrence argument fails in this market (and it can be 
noted that liner shipping is not unique in this respect). 

As argued in section 4.1 , however, because of the magnitude of fixed, avoidable 
costs, a price war in liner shipping can be expected to lead to exit from the market 
and to sharply increased prices. A financially well supported and efficient new 
entrant would have good prospects of being one of the winners of such a war if 
it did in the event take place. ^' This is particulariy true if entry by any single firm 
is on a modest scale, since, in a period of very low rates, financial losses will be 
roughly proportional to the amount of capital each firm has invested in the market. 
The incentives to withdraw capital from the market are therefore greater for the 
larger firms operating on the market, which will typically be incumbent firms. 

A possible counter-argument to this is that the incumbent firm(s) may have 
incentives to price in a predatory fashion for a sustained period following entry in 
order to acquire a reputation that will deter future entrants, and that, recognising 
this, entrants will in fact be deterred. Apart from the obvious empirical evidence 
that, over the years, entrants have not been so deterred, there are also theoretical 
problems with this counter-argument. For example, reputation may be very costly 
to acquire when the entrant is smaller than the incumbent and may not, therefore, 
be justified in terms of future profit increases. Further, the entrant may have 
counter-balancing incenth^es to acquire a reputation as a tough competitor 
(particulariy when the parent company is itself large). ^" 

The balance of theory and (more decisively) evidence indicates, that new entrants 
in to liner shipping markets are not necessarily deterred by the prospect of a period 
of lower charges. Moreover, although the initial, optimal scale of entry for each 
firm may be modest, collectively the impact on incumbent firms may be 
considerable. 



This is not to imply that, in conditions of fierce price competition, it is always the 
least efficient capacity that will be eliminated. 



IS 



The ease of entry into and exit from the market also tends to make predation an 
unattractive strategy for incumbents. A firm could leave the market if predation were 
being practised and return again if incumbents later attempted to raise prices to 
supemormally high levels. 
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Entry followed bv accommodation . A second major possibility following entry is 
that there is no outbreak of short-term competition: rates may fall a little (because 
the optimal strategy of entrants will be slightly to undercut existing prices) but a 
collapse towards short-run incremental costs is, one way or another, avoided. In 
this case, provided the outcome is expected, there are cieariy even greater 
incentives for a new entrant to come in to the market, and therefore entry will tend 
to be on a larger scale, in the event that prices are set at excessively high levels. 
The profits of the incumbent firms will be less damaged by entry in the short-term, 
but they will suffer as a result of lost volume: the market shares of incumbent 
firms will fall, possibly substantially and quickly as a consequence of the mobility 
of capital. The speed and magnitude of the decline in volume can be expected to 
be greater the higher are the rates charged by the established firms (since, other 
things equal, this will increase the post-entry profitability of the newconners). 

Another way of analysing this second possibility is by means of arguments used 
in the theory of contestable markets. If the pre-entry price is maintained, new 
firms will enter so long as they can make profits at that price. Given that new 
entrants will have incentives to slightly undercut the established price, only prices 
that do not allow profits to be made by efficient entrants will be sustainable, and 
this therefore puts very strong competitive pressure on the pre-entry price level of 
prices. 

The cartel hvoothesis . The only exception to this is if the market is one hundred 
per cent cartetised. That is, not only all existing firms but also all entrants 
effectively refrain from any form of post-entry price competition, even when prices 
are supemormally high. In this case the excessively high prices lead eventually to 
an equilibrium in which all firms make normal profits but operate at suboptimally 
low scales. (And it can be noted that here excess capacity is a sign of easy entry 
to the market, rather than a sign that entry is difficult.) 

A stable cartel equilibrium of this type is nnost likely to be found in conditions of 
long-term declining demand and of sunk capital expenditures, and neither of these 
conditions is satisfied in liner shipping. Given that there are substantial costs 
(including capital costs) that can be avoided in a relatively short term by 
withdrawing services, there are strong incentives for a new entrant (or indeed for 
incumbent firms with an efficiency advantage) to undercut any established prices 
that are high in relation to the costs of a firm operating at optimum scale. 

In any event there is a simple empirical test of the cartel hypothesis. An immediate 
implication of the hypothesis is that, if excessively high prices lead to excess 
capacity (i.e. more capacity in the market than is required for an efficient 
equilibrium), then, at prevailing market prices, a company operating at a normal (i.e. 
efipicient) level of capacity utilisation would make supemormat profits. Since liner 
shipping demand fluctuates considerably over time, even if the cartel hypothesis 
were true it would be possible to find periods in which capacity utilisation might 
be judged to be close to normal (i.e. efficient) levels. The profitability of shipping 
lines in such periods could then be assessed. Alternatively, the accounts of 
shipping companies could be used to estimate normal cost levels (i.e. costs at 
efficient capacity utilisation) which could in turn be compared with average price 
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levels in the market. There is, however, no evidence based on these sinnple 
procedures which provides support for the cartel hypothesis in liner shipping 
markets. 

Summarv . Looking at the issue from the perspective of an established firm, then, 
new entry will have damaging effects on profits whether or not it is followed by a 
period of short-run price competition. Established firms therefore have incentives 
to try to avoid new entry, and their responses to these incentives constitute the 
economic effects of potential competition. For the reasons given, excess capacity 
is not a credible entry deterrent and the possibility of acquiring a reputation for 
predatory pricing lacks both theoretical and empirical suppiDrt. Rather in order to 
limit the damage that new entry can inflict on profits, incunibent firms will have 
incentives to: 

be efficient competitors so as to have the best prospects of successfully 
surviving any periods of short-run price competition that do occur; and 

set prices which are not high in relation to the costs of potential entrants, 
so as to limit the rate of entry of new fimns that believe that rates will largely 
be maintained in the post-entry situation. 

These are the classic effects of potential competition (long-run price competition). 

A.2 Other dimensions of conripetition 

As well as price competition In liner shipping, there nnay also be competition in 
respect of factors such as the quality of service offered to the customer (including 
frequency of service) and the scheduling of departures. 

Service competition . Service competition tends to be of a longer-run nature since 
improvements in service quality generally require the deployment of additional 
capital. This is particulariy true, for example, of service frequency which may 
require both the addition of new vessels and a considerable re-organisation oif 
operations. 

As argued in section 3.5 above, there are certain network extemalities that give 
grounds for concern about the efficiency of service competition. In particular, for 
reasons set out in that section there may be tendencies for under-provision of 
capacity in the market (including suboptimally low service frequencies) as a 
consequence of companies failing to take account of the extemal benefits 
conferred by new investment in reducing congestion in the market as a vy^ole (and 
not just for their own customers). 

Thus, even if the short-term pricing problem were soh^ed, with price set equal to 
short-run marginal costs plus marginal congestion costs, it may still be the case 
that the resulting long-term equilibrium would be inefficient as a consequence of 
deficient investment. In practice, the propensity of govemnnents to support 
national shipping lines is a factor vy^ich serves to offset any under-investment bias. 
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although the net effect on investment of the opposing factors (externalities and 
state aid) is unclear. 

Scheduling competition . If there are significant costs that penalise constant 
readjustment of sailing schedules, competition among liner operators that takes the 
form of selecting the most profitable sailing dates may also not give rise to any 
major efficiency problems. If, however, such adjustment costs are low, scheduling 
connpetition can be subject to instabilities of a kind exhibited by short-run price 
competition. That is, operators might face incentives that would tend toward 
constant readjustment of schedules in response to the behaviour of competitors 
(i.e. there would be instabilities in schedules), as v^'ll be described below. ^* 

In practice, however, the difficulties and costs of adjusting schedules in liner 
shipping - which themselves derive from indivisibilities and associated inflexibilities 
in supply ~ are such that instabilities are unlikely to arise independently of the 
instabilities associated wdth price connpetition. It is, for example, a much more 
complex operation to adjust the scheduling of strings of ships operating on trans- 
ocean routes than it is to vary the schedules of, say, buses operating within a 
particular city. Moreover, there are clear disincentives to engage in constant 
readjustment of schedules in that the consequent reduction in the reliability of the 
service made available to shippers would tend to reduce demand for the relevant 
service. 

5. Inefficiencv problems associated with intense "short-run" competition 

In this section we examine in detail the precise nature of the various inefficiencies 
that are associated with intense short-run competition in econonvc conditions such 
as those to be found in liner shipping. The arguments here are necessarily 
abstract, the aim being conceotuallv to pinpoint possible sources of market failure. 
Examples given are not therefore designed comprehensively to reflect the realities 
of shipping markets, which are a matter for empirical investigation. 

It can be noted imnnediately that the pressures of short-run price competition will 
tend to undermine price differentials among commodities which are based upon 
factors such as the value of the cargo (as is generally the practice in liner shipping). 
In what follows in this section, therefore, the discussion wdil reflect this fact, 
although the issue of differential pricing will be taken up again in section 6 below. 

Generically the principal problems to which short-run price competition potentially 
gives rise in liner shipping can be labelled 'stability problems". This is because 
they tend to be associated wnth (interrelated) volatility in: 



Fully deregulated competition in bus markets has sometimes been observed to lead 
to this type of instability. Recent evidence from Scotland, for eiiample. indicates that 
bus schedules are changed frequently and that one of the effects of this is that the 
overall level of demand for bus services has fallen. This is. of course, consistent 
with the view that customers value reliability of service. 
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prices, 

frequency of service, and 

regularity and reliability of service. 

It iSr however, not only the volatility of these variables that is at issue, important 
though that is. As noted in section 4 above, and as will be discussed later in this 
section, there are also significant problenns arising connected with certain biases 
towards under-investment that can arise in liner shipping markets. Thus, the 
average level of capacity deployed is as much, if not more, a matter of concern as 
fluctuations in capacity. 

5.1 No eaunibrium 

This first class of inefficiencies arises from the possibility that, with strong short- 
term competition, the market nnay not equilibrate. This gives rise to problems of 
economic analysis since, if an equilibrium does not exist, standard economic 
methods give little guide as to what happens. What can be said, however, is that 
the market will not equilibrate at the efficient outcome (which does, of course, still 
exist and is characterised by the conditions set out in section 3 above) and hence 
that outcomes will be characterised by economic inefficiencies. 

There are a number of possible reasons for the lack of equilibrium, including the 
following three. In 5. 1 . 1 and 5. 1 . 2 it is assumed that adjustment costs associated 
with the addition and withdrawal of capacity are low. In 5. 1 .3 this assumption is 
relaxed to some degree. 

5.1.1 Prigg cpmpgtitiQn ftPd indiyigiWitiw 

If the efficient size of an individual production unit is q and the total market 
demand at the efficient price is Q it will only be by accident that the market can be 
supplied by units that all operate at full capacity. Suppose, therefore, that there 
is initially unused capacity in the market. Any firm with capacity available will have 
an incentive to cut rates in an attempt to increase its capacity utilisation. Prices 
will be driven down toward marginal costs, falling below avoidable costs. If prices 
are below avoidable cost it will be optimal to withdraw capacity from the market. 
Prices will then rise to above average costs, opening up the prospect of profitable 
entry to any firm that can slightly undercut those prices and thereby obtain a high 
level of capacity utilisation. This retums the market to a situation of excess 
capacity, bringing us back to the original position and then round the same circuit 
again and again. In other words, the market does not "settie" at a particular price 
and quantity for so long as the type of price cutting described continues. 

In technical jargon, this type of non-existence of equilibrium is sometimes referred 
to as a problem of an emotv core . The "core" is the set of equilibrium outcomes 
in a branch of analysis known as cooperative game theory, and to say that the core 
is empty means simply that no equilibrium exists. In fact, the underiying 
assumptions of cooperative game theory fit quite well with underlying economic 
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conditions in liner shipping - for example, the assumption that firms can, if they 
wish, feasibly negotiate individual deals with individual customers - although the 
non-existence problem just described transcends the framework of core theory. 
That is, non-existence of equilibrium would still be a problem even if cooperative 
game theory were not an appropriate method of analysis. 

5.1.2 Scheduling competition 

Similar problems can arise in respect of the choice of the tinning of departures, a 
problem more familiar in other transport industries (particulariy buses). 

Suppose a competitor's service is scheduled to depart at time t. Then, in order to 
maximise potential demand, it is optimal for a company to schedule the departure 
of its own vehicle a Itttie before the departure of the competitor (other things equal 
customers will tend to favour a slightiy eariier departure). From the competitor's 
viewpoint the position will be slmiJar: he too would like to be first away. 
Competition to be first leads firms eventually to nnove departure times forward to 
a point that is too eariy for many customers. At some point, therefore, one of the 
rh^als will nx}ve his departure time back, by a large interval, to capture now 
unserved customers. At this point, however, the other firm will also nnove his 
timing back, to a littie before the rival's now later departure, and the whole process 
begins again. Again, there is no stable outconne. 

This type of non-existence problem has been well known in economic theory since 
the development of eariy, technical models of location and product differentiation. 
Instability of schedules has also been found to be a practical problem in deregulated 
bus markets. It is likely to be less of an issue where there are considerable costs 
of adjusting schedules, as for example in airiines where landing slots need to be 
acquired and, unlike for buses, operators are not allowed to adjust departure times 
at their own discretion. Liner shipping is nnore tike buses than airiines in the fact 
that companies can vary their own schedules relatively freely, but, as already 
noted, adjustment costs can be expected to be higher than in buses. 

5.1.3 Pricg competition wifr gapacitv congtralnts 

A third potential reason why the nnarket may not equilibrate concerns pricing 
behaviour under conditions of full capacity utilisation and in circumstances in which 
capacity can be assumed to be given (at least for a short period). The latter 
requirennent is automatically satisfied where the relevant service operates according 
to a regular and reliable schedule. 

Suppose all capacity is fully utilised and that price is given by the intersection of 
the industry demand and industry capacity curves.^^ Any one operator will know 



Here as elsewhere in this section we assume that there is only one price, since the 
analysis is predicated on the existence of price competition and price competition will 
undennine price differentials. For example, even where all capacity is fiilly utilised, 
a company charging differential prices will have incentives to raise diose rates that 
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that he can raise his price - either to some or to ail customers - without losing 
business to rival operators: since rivals' capacity is fully utilised they will not, in 
aggregate, be able to serve any more customers. 

The only loss of demand faced by an operator raising prices in these conditions will 
arise from some customers switching out of the service altogether. Where the liner 
operator can identify willingness to pay - for example, by linking it to the value of 
the goods being transported - and can negotiate individually with each customer, 
the operator will be able to raise some prices with very little effect on demand. 

Indeed, when capacity is fully utilised, all firms tend to have profit incentives to 
raise prices to at least some customers (even though each firm may have only a 
nrKxiest market share). If so, when prices have been increased we will see either 
(i) the re-emergence of excess capacity (to the extent that price increases have 
affected some marginal customers) and/or (ii) the emergence of price differentials 
such that some customers are paying more than the "market clearing" price (i.e. 
the convnon price at which dennand would be equal to the available capacity). 
Then, either the existence of excess capacity gives any firm with space to spare 
an incentive to cut prices generally and/or the existence of price differentials gives 
firms incentives to undercut prices for higher paying customers in an attempt to 
substitute higher for lower margin custonners. Again, therefore, the market may 
fail to equilibrate in the normal way: prices constantly rise and then fall, and price 
differentials constantly increase and then decrease. On average, however, actual 
prices can be expected to be above the "market clearing price". 

5.2 Inefficient equilibria 

The tendency for markets to fail to equilibrate nnay be offset by the existence of 
a variety of forms of transaction costs that hinder short-run adjustments. For 
example, if there are costs of adding or withdrawing capacity, costs of changing 
schedules, costs of changing prices, etc., then some of the types of outcome 
described above may be diminished in importance.^' 



are the lowest and lower those rates that are the highest. In this way higher-paying 
cargo will be substituted for lower-paying cargo, to the benefit of profits. Tliese 
incentives will remain for so long as prices are different (except, of course, in so far 
as the price differentials are cost-related). 

Adjusonent or switching costs for customers ~ which imply that shipping services are 
differentiated to some degree - can also help attenuate non-existence problems. In 
liner shipping, however, the magnitude of the gap between shon-run marginal cost 
and average avoidable cost is such that a very high degree of produa differentiation 
would be required to sustain a maik-up on marginal cost sufficient to cover average 
avoidable cost (this is just another way of saying that a substantial abatement of price 
competition is required for equilibrium to exist). Hie evidence, however, indicates 
that, to the contrary, customer switching costs are small and that, at similar 
frequencies and load factors, shipping services are relatively homogeneous. And even 
if such an equilibrium existed, there is still die problem that there is no reason to 
believe it will be efficient. 
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Nevertheless, as was made clear in section 3; underlying economic conditions can 
be expected to continue to give rise to a number of distinct problems. That is, 
even when "sticky" adjustment implies that competitive market equilibria exist, 
such equilibria will tend to be inefficient. Some of the reasons for this are 
explained nriore fully below, some of which follow f airiy directly from the efficiency 
conditions set out in section 3 above and others of which are connected with the 
existence of indivisibilities in supply. In practice market outconnes can be expected 
to be influenced by all of the factors now to be discussed. 

5.2.1 Failure to hold efficient levels of reserve caoacitv 

It was shown in section 3 above that efficient operations will require the existence 
of reserve capacity, even in periods of high demand. However, the existence of 
spare capacity nneans that short-run price competition will tend to drive prices to 
levels that do not cover costs. That is, achievement of an efficient outcome (see 
section 3 above) is inconsistent with strong price competition. 

Assuming the existence of adjustnnent costs sufficient to enable equilibrium to 
exist, the (inefficient) outcome associated with strong price competition can be 
characterised as follows. Within a general context of inadequate capital in the 
merket, there will be periods of spare capacity and periods of full capacity. 
Recovery of capital and other fixed costs will occur via high prices in periods when 
capacity is fully utilised, and there is likely to be substantial short-term price 
volatility. As already stressed, liner shipping services - defined in terms of regular 
and reliable scheduled services with prices fixed in advance - will likely disappear 
in such circumstances. Moreover, as explained above, in periods of full capacity 
operation the market may fail to equilibrate in the normal way, exacerbating 
problems of price volatility. 

5.2.2 Delaved investment and overshooting of prices when demand is growing 

Failure to hold efficient levels of reserve capacity is perhaps the most fundamental 
problem caused by strong price competition, but even if this point is set aside it is 
still likely that the market will be characterised by inadequate investment. Put 
another way, even if custonners derived no economic benefits from reserve capacity 
(i.e. even if there were no congestion extemality), there would remain a tendency 
for competition to lead to inefficiently low levels of capacity being committed to the 
nnarket. This second tendency toward under-investment is related to the economic 
conditions giving rise to empty core results, and in particular to the indivisibilities 
associated wnth the addition of new services. 

To illustrate the argument, suppose that there are small but positive adjustment 
costs associated with adding and subtracting capacity to and from the market and 
consider what happens as demand grows. Rgure 1 shows an initial position in 
which the demand curve is D^D, and there is no reserve capacity in ^e market 
when price is set equal to average cost. Now let demand increase to DjDj and 
consider the question of whether it is optimal to add another unit of capacity to the 
market (for example, a string of ships that would add another weekly service to a 
particular trade). As a result of indivisibilities, there is a minimum capacity 
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increment (represented by the distance between the two vertical lines in the 
diagram), if extra capacity is intrcxiuced, therefore, short-run price competition 
would drive prices down toward marginal cost, and the firm would therefore make 
losses. That is, the addition of new capacity would not be profitable. 

It would, however, be efficient for the new investment to occur if the incremental 
economic surplus generated by the extra capacity exceeded the costs of supplying 
that capacity.^' This occurs if shaded area A in the diagram exceeds the firm's 
capital and adjustment costs. For any given increase in demand, area A is larger 
the more inelastic is demand. Thus, when demand is relatively inelastic, as in liner 
shipping, it v^'il be efficient to introduce new capacity eariier than in cases where 
demand is nx>re elastic (eg. airlines). 

As can be seen inrvnediately from the diagram, as demand increases, area A will 
come to exceed capital and entry costs before demand has reached a level where 
the new capital would be profitable in a market characterised by price competition. 
A necessary condition for the latter is that demand has risen to a level where a new 
vessel, if added, wouU operate at full capacity. The result is that the existence of 
short-run price competition causes new investment to be inefficiently delayed 
behind growth in demand. In simple terms, given the prospect of fierce price 
competition, firms would be reluctant to invest in circumstances where the new 
capacity would not be fully utilised - since it would then stimulate a collapse in 
rates ~ even though it wouM be economically efficient to do so. 

it can be noted that the above argument depends upon the same price being 
charged for all cargo (FAK pricing). In contrast to the conclusion drawn, if price 
discrimination were perfect, new capacity would be introduced at the efficient time. 
In other words. In the circumstances under consideration, one of the economic 
effects of price discrimination is to encourage more efficient investnrkent decisions. 
However, as noted above, short-run price competition undermines price 
discrimination - for so long as rates differ it would always be profitable for a firm 
to substitute more valuable for less valuable cargo by undercutting its competitors 
prices for transporting the more valuable cargo. 

A corollary of the delay in investment associated with short-term price competition 
is that prices v^'ll tend to be higher than they should be for the achievement of 
economic efficiency (and again it should be stressed that, for the purposes of this 
argument, the benefits of reserve capacity are being ignored). Consider again the 
position in Figure 1 when area A exceeds the firm's capital and entry costs. New 
capacity should be added but is hekj back. As a result, and subject to caveats 
about non-existence of equilibrium, prices will be at a level P"' or higher, which is 
in excess of the average costs of supply. ^° Ironically, therefore, where 



Economic surplus the net gain that buyers and sellers in aggregate obtain from trading 
in the markeL It is the sum of consumers' surplus (the net benefits obtained by 
buyers) and producers* surplus (the net benefits obtained by sellers). 

Non-existence of equilibrium in conditions of full capacity utilisation can be expected, 
on average, to lead to prices in excess of P"'. 
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indivisibilities are an important factor, strong price competition tends, via its impact 
on capacity decisions, to lead to excessive prices. 

5.2.3 Excess exit of caoacitv and overshootino of prices when demand is falling 

An exactly equivalent problem arises when demand is falling. Suppose in Figure 
1 that demand has contracted to DjDj from D,D,. Capacity should be held in the 
market so long as area A exceeds the fixed costs that can be avoided by exit. 
Price competition will, however, drive prices below average avoidable costs and 
exit wilt occur, even when such exit damages the economic efficiency of the 
market. The result is deficient capacity and excessive prices, even in the downturn 
(price will rise to P"*^, which is excess of average costs). 

5.2.4 Impacts on freouencv of service and size of network 

In addition to the above points - lack of incentives to install reserve capacity and 
underinvestment due to the impact of lumpy incremental capacity on prices - there 
is a further reason why short-run price competition is liable to lead to a deficient 
level of capacity in the market. It arises from the network externalities noted in 
sections 2 and 3 above. 

When additional capacity is added to the market the resulting increase in service 
frequency confers benefits on alt customers in the market. Thus, the demand 
curve is itself dependent upon the number of ships committed to the market (at a 
given price, the demand for liner transport v^'il be greater the greater the frequency 
of service). When incremental capacity is added the demand curve shifts 
outwards. 

Figure 2 modifies Figure 1 to allow for this network externality. Suppose demand 
grows from D^D, to DjDj. If new capacity is added the demand curve is shifted 
further out to D3D3. The net gain to consumers is therefore given by area 
A+ A' + A", which is greater than A because of the beneficial impact of capacity 
on service frequency and hence on customers' welfare ( = A' + A").^' 

As in Figure 1 , in Figure 2 none of these benefits are captured by the company 
adding the extra capacity since short-run competition drives prices down to 
marginal costs. However, now the bias against adding capacity to the market is 
even greater as a consequence of the existence of the additional uncaptured 
benefit (*A'-rA"), which represents the sum of the gains from increased 



Since demand for shipping services is relatively inelastic the impact of increased 
service frequency on cargo volumes at any given price - which is shown by the 
horizonial displacement of the demand curve - can be expected to be small. This 
does not mean, however, that the value of increased service frequency to customers - 
- which is measured by the vertical displacement of the demand curve - is likewise 
small, as should be clear from the diagram. 
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frequency to customers who use the new capacity SDSi to customers who continue 
to use the capacity that was already in the market.'^ 

5.2.5 R^ggrv^ CWggitY 9mJ jfKJiviybiliW prpt?lyn$ gpmbinyj 

A similar exercise to that in Rgure 2 can be developed to show the combined 
effects on investment of the reserve capacity and indivisibility problems. On the 
assumption that reserve capacity has no value, and using the notation of section 
3, the demand curves used in Figures 1 and 2 are effectively just the rate of 
change of total customer benefits from shipping services with respect to the 
volume of those services (i.e. Bq). As shown in section 3, however, the actual 
incremental benefit from additional volume should take account of the effects of 
additional volume on capacity utilisation (i.e. B^q) since higher load factors will 
tend to have negative consequences on the availability of space. And it is this 
marginal benefits curve — not the demand curve - that should be used when 
assessing the value of additional ships in circumstances where reserve capadty has 
value for cu s t o mers. 

When new capacity in the form of additional ships is added to the market, although 
volumes will rise (as occurs in Rgures 1 and 2) overall capacity utilisation in the 
market can be expected to decline. The curve showing the marginal benefits of 
additional volume will therefore shift upwards when additional capacity is added, 
in a manner similar to the increase in the demand curve associated with the 
increase in service frequency (shown in Rgure 2). In this the standard case, 
therefore, there are further benefits to customers from the addition of new capacity 
that are not captured by the liner operator when strong short-term competition 
drives prices toward incremental costs. 

5.2.6 SumpwrY of thg ftffwis 

In summary, three mutually reinforcing biases toward undernnvestment can be 
identified in situations whore strong price competition can be expected to drh^e 
prices toward incremental costs. These are associated respectively with: 

1 . Failure of liner operators to capture the benefits conferred on customers 
from greater availabiiity of space (lower load factors) when capacity is added 
to the market. 

2. Failure of liner operators to capture the benefits conferred on customers 
from greater service frequency when capacity is added to the market. 

3. Failure of liner operators to capture the benefits conferred on customers by 
lower prices and higher volumes of goods shipped when capacity is added 
to the market. 



To repeat an eariier point, the addition of extra caiMcity to a market can be expected, 
over time, to lead to changes in the sailing times of vessels already operating which 
confer benefits on their users. 
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As a result of inefficiently low levels of capacity in the nnarket, the corresponding 
level of market prices will tend to be excessively high. Moreover, as demand 
fluctuates, the market can be expected to be characterised by considerable 
volatility in prices and service levels (as ships and services are withdrawn from and 
added to the market). 



6. Other sources of inefficiencies 

The above are the principal "stability" reasons why short-run price competition is 
likely to be inefficient (so called because the factors giving rise to the inefficiencies 
also imply that, as demand fluctuates, the pattern of price and capacity 
adjustments is likely to be volatile and erratic). There are, however, other 
inefficiencies connected with short-run price competition that are of a more "static" 
nature (i.e. they are not necessarily associated with erratic and volatile price and 
capacity adjustments). They include the following. 

6.1 Longer-term monopolisation 

Liner shipping is characterised by economies of scale and density in the longer-term 
as well as the short term. Even if underiying cost conditions were such that 
demand fluctuations did not lead to erratic and volatile adjustments, competition 
that drove prices toward marginal cost would lead to failures to recover costs. 

Putting this another way, price competition would lead to exit of capacity and 
increased concentration in the. market. The process would stop when either (i) the 
market is fully monopolised (the natural monopoly outcome) or (ii) the market 
becomes so concentrated that price competition is sufficiently weakened to sustain 
rates that cover costs. The resulting market power may then be a source of 
economic inefficiency (for example, by making entry deterrence strategies 
possible). 

6.2 StW gUl?S'<<'?$ 9n<j thgir implicgt;iQn$ 

As noted in section 2, liner shipping markets are frequently characterised by the 
existence of explicit or implicit state subsidies (to certain companies) which arise 
from the political objectives of some governments (e.g. to have a national "flag 
carrier"). Such state aids distort the market generally, but have the particular 
feature of making it more difficult for unsubsidised private operators to sustain 
capacity in the market when price competition is fierce, even when they are more 
efficient that their subsidised rivals. The result is likely to be an inefficient pattem 
of supply. 

6.3 FAK Pricing 

Short-run price competition tends to lead to FAK pricing, whereas, as shown in 
section 3.4, differential pricing tends to be more efificient in conditions where low 
marginal costs imply that there is a cost recovery problem associated with marginal 



32 



Digitized by 



Google 



284 



cost pricing. That is. strong price competition undermines the most efficient 
pricing structure. 

Moreover, as demonstr a ted ih section 5, when indivisibilities are significant, 
differential pricing tends to contribute to more efficient investment decisions by 
allowing companies to capture what would otherwise be external benefits conferred 
on shippers fciy the addition of new capacity. Thus, the FAK pricing that tends to 
occur as a result of short-run price competition is one of the sources of the under- 
investment bias discussed earlier. 

6.4 Port charges 

Port services are comptomentary to ocean transport, but are not generally priced 
at marginal costs. When lines take actions that increase the volume of trade (for 
example, by adding more capacity to a marlcet and raising demand by increasing 
service frequency) it will tend to have beneficial effects on suppliers of port 
services. For example, it will contribute to port revenues and perhaps help ensure 
the continued viability of particular services. 

For efficient resource allocation, the beneficial "extemai" effects of volume- 
enhancing actions by shipping lines need to be taken into account. Other things 
equal, this is another factor that suggests that capacity in the market should, for 
maximal efficiency, be higher than woukJ be provkled by shipping lines engaged in 
short-run price c o mpetition with one another. 



7. ShiPDinQ aoreements and other responses to stabiiitv problems 

Given the potential ineffidendes/instabifities associated with strong, short-term 
price competition, it is natural to conskler the extent to which these can be 
overcome by various types of market arrangement. As noted in the introduction, 
a number of approaches to the correction of market failures are available, including 
state ownership of shipping lines and various types of regulatory intervention 
based, for example, on entry restrictions. Such interventionist measures do, 
however, have problems of their own. For example, public ownership might 
diminish performance incentives while entry restrictions that served to preserve no 
more than the optimal degree of reserve capacity in the market would not in 
thennseives be sufficient to prevent destructive price competition since prices 
would still be in excess of short-run marginal costs.'' 

Historically, the approach to the potential inefficiency/instability problems to be 
found in liner shipping that has found wkiest acceptance is based upon agreements 
among liner operators themselves. Thus shipping conferences and related 
agreements can be viewed as a form of self regulation aimed at overcoming market 



Lower levels of aUowaUe capad^ in the market would more e£fectively sustain 
prices, but then capadiy wonkl be deficient from the shippers point of view because 
there would be ins i iffififfm reserves to guarantee the desired level of availability. 
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failures, and this interpretation of the nature of agreements can be set against the 
alternative view that they are cartel devices that simply raise prices above 
competitive levels (see section 4.2). And recent economics research that has 
sought to cross-test the two views or hypotheses has tended to find that available 
evidence supports the former (overcoming market failure).^' 

The principal ways in which liner shipping agreements address the instability 
problems are relatively clear. First, they seek to suppress short-run price 
competition and hence to prevent the collapse of rates towards short-run marginal 
costs. This allows prices to be set which will allow operators simultaneously to 
recover their costs and to operate with a degree of reserve capacity, as is required 
by the conditions for an efficient equilibrium. The absence of short-term price 
competition also allows liner operators to implement a system of differential pricing 
whereby rates are linked to the economic value of the comnrKxiities being shipped. 
As shown above, such differential pricing contributes to efficiency by allowing 
costs to be recovered without restricting the overall volume of goods shipped (as 
would be required if FAK pricing were the norm) and by countering the bias 
towards under-investment associated with indivisibilities in supply. 

In addition, agreements among liner operators cover other aspects of their 
operations, such as sailing schedules, routes, capacity committed to particular 
routes, slot chartering, and so on. Via such agreements, operators are potentially 
able to co-ordinate their activities so as better to be able (i) to realise available 
economies of scale and density and (ii) to intemalise network externalities. 

Such agreements do not, however, suppress market competition in general. Short- 
run price run competition continues to exist in an attenuated f onm as a result either 
of the policies of non-conference members or of secret price discounting by 
conference members. Moreover, the intensity of such competition is likely to be 
an increasing function of the gap between capacity and average demand (see 
section 7.1 below). Thus, the prospect of intensified short-run price competition, 
and hence lower profitability, acts as a safety valve against inefficiencies 
associated with genuine excess capacity (i.e. capacity in excess of that required 
for efficiency, including an efficient level of reserve capacity). 

Equally significantly, longer-tenm dimensions of competition, including service 
quality and potential entry, are not generally restricted by shipping agreements. 
Thus, just as the prospect of intensified short-run price competition serves as a 
deterrent to inefficient over-investment in the market (excess capacity), so the 
prospect of new entry serves as a deterrent to excessive prices even when 
capacity utilisation is reiativeiy high. 

Finally, conference agreements encourage firms to be cost efficient, and indeed to 
compete to reduce their costs. The reason for this is that, once prices have been 
set by inter-finm agreement, any reduction in a shipping line's costs will lead 



See Pirrong (Journal of Law and Economics. 1992) and Sjostrom (Journal of PoHtical 
Economy . 1989). 
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directly to an increase in its profits. Since, over time, falling unit costs will lead to 
falling prices, any finm that fails to nnatch the cost reductions being achieved by 
others will find that its profits are eroded. There is, therefore, rivalry (connpetition) 
to innprove cost efficiency, since profitability is affected by relative performance: 
lower cost operators make higher profits than higher cost operators. 

7.1 Rgmgininq short-twrn Priw prwairw 

Uner agreements rarely cover one hurKJred per cent of all the companies operating 
in a particular trade and, given that prices are set at levels that remunerate reserve 
capacity -which is of the nature of an extemal benefit to all customers in the 
market in the sertse that it stands available for potential use by any shipper - there 
is always an incentive for firms which are not party to the agreement (arKi indeed 
for those companies which are party to the agreement) to try to slightly undercut 
agreed rates and run at higher toad factors. In this way, the undercutting firm 
seeks effectively to free ride on the reserve capacity held by others: if all firms 
operated at the higher \oad factor, customers wouki suffer from lack of service 
availability, but if only a few firms so operate customers unable to find space on 
particular sailings of those lines will be able to fall back on the higher level of 
reserve capacity hekJ by other lines. 

In these circumstances conference members, particulariy where they are the larger 
operators, may be willing to bear more than their fair share of the desired level of 
reserve capacity in the market provkJed that free riding behaviour Is relatively 
limited in scope. For example, if agreements include companies that account for 
the bulk of volume shipped in a trade, free riding behaviour by non-conference 
members may not threaten the effectiveness of the agreement. When, however, 
the aggregate market share of conference members falls to lower levels, the 
position may not be sustainable: parties to the agreement may find that it Is 
unprofitable for them to continue to shoukter the burden of holding levels of reserve 
capacity that are efficient from the perspective of the market as a whole. 

The ability to maintain agreements in the face of limited free riding behaviour is also 
likely to be enhanced when and where demand is high in relation to capacity and 
load factors are therefore at higher than average levels. For then customers may 
be less inclined to switch to non-conference shipping lines because of the risk of 
finding lack of available space at crucial times. And, of course, the scope for free 
rkJing is more limited because non-conference lines will have less spare capacity 
available in the first place. 

On the other hand, the pressures toward breakdown of agreements will be greater 
when demand is low in relation to capacity and load factors are correspondingly 
low. Then cu s t o mer s will be more willing to switch to non-conference lines since 
they will not be concerned about the possibility of non-availability of space. 
Further, the scope for transfer of volume from conference to non conference lines 
is greater (the unused capacity of the latter being greater). In such circumstances, 
and for similar reasons, the temptation for indivkiuai conference lines to deviate 
from the price agreement will be also be higher. It is likely, therefore, that price 
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agreements will come under pressure from both intemal (conference lines) and 
external (non conference fines) sources in periods of protracted, depressed demand. 

The intemal short-term pressures on conference rates are exacerbated when liner 
operators are able to offer complementary services which are not covered by the 
agreement, since a lower price for a complementary service is similar in its 
economic effects to a rate cut for the basic service. This is why some control over 
intermodal rates is essential for shipping conferences if their agreenr>ents are to be 
maintained. As explained in the introduction, what nK>st shippers purchase on the 
market is a through service and, although the charge for this may be nominally 
divided into an ocean leg and an inland leg, what matters to the customer is the 
final level of the charge (it is on this that he will base his shipping decision). If 
shipping lines could only agree on ocean rates they would be able to quote any 
price they liked in the market from which they derive nK>st of their revenues (the 
market for through transport). Hence, the ag re em e nt wouki be economically 
ineffective in preventing destructive short-run price competition in the relevant 
market, and hence in preventing the likely negative economic consequences 
described in eariier sectkxis. 

In practice, shipping co n ferences have adopted a number of additional devices to 
help sustain price a gree m en ts in the face off tendencies to engage in short-run price 
discounting of a type which, if wkJespread, wouki undermine the equilibrium. 
Revenue pooling (where feasible) is one such arrangement which substantially 
removes the incentives to undercut agreed rates. Capacity non-utilisation 
agreements are another type of arrangement: they have similar effects to revenue 
pooling but tend to be used only in periods when demand is abnormally but 
temporarily low in relatNXi to available capacity (arKi hence in periods when price 
agreements tend to come under greatest pressure). On the other hand, when the 
depression in demand is expected to continue for a protracted period, inter-line 
agreements to withdraw capacity from the market (rationalisation agreements) are 
a more appropriate way of dealing with the problems.^ 

7.2 Lono-run competition 

Conferences agreements are also threatened by new entrants who undercut prices 
and seek thereby to operate at higher load f actore. When entry is completely free 
this will tend to undermine the efficient equilibrium. Indeed such entry competition 
is a factor giving rise to the non-existence of equilibrium in core theory models. 

In practice, as explained above, there are at least some sunk costs in liner shipping 
that imply that entry is not conniiletely free (which is why, for example, the market 
is not oerfecth/ contestable). Although small, the resulting frictions give incumbent 
firms some ability to sustain price agreements and to maintain the levels of reserve 



Without such agreements the existence of genuine excess capacity on the market is 
liable eventually to trigger a price war. TUs will, of course, then lead to a 
withdrawal of capacity from the market tmt, for die reasons described in sections 3 
and 5 . such short-run price competition is unlikely to lead to an efficient equilibrium . 
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capacity in the market that are necessary to operate a liner shipping service. That 
is, to some degree at least, entry barriers are potentially beneficial for the 
promotion of efficient services. As is usual, however, too high a level of entry 
barriers would be detrimental in that they would potentially allow incumbent firms 
to sustain not only efficient agreements but also nrtonopolistic (inefficient) 
agreements. 

As a consequence of this last point, there are obvious dangers in the entry 
restriction approach. Provided, therefore, that conferences are sufficiently strong 
to sustain efficient equilibria on the basis of the limited frictions that do exist in 
liner shipping markets, there is much to be said for public policies that do not seek 
to restrict entry. In this way the threat of potential competition can serve as a 
constant pressure toward efficiency in the conduct of incumbent firms, including 
conduct determined by conference agreennents themselves. 

7.3 Alternative approaches 

Conference agreements can be regarded as the "market solution" to the stability 
problems and inefficiencies that can be expected to be found in liner shipping 
markets characterised by strong short-run price competition. This is so because 
such agreements have been developed by market participants thennselves rather 
than imposed by governments as a matter of transport policy. 

Conference agreements have proved to be extremely durable in liner shipping 
markets across the worid, a fact that, like the lack of supporting evkience for the 
cartel hypothesis, points to their effectiveness in promoting economic efficiency. 
Such durability has, however, rested upon their adaptability to changing economic 
circumstances. Indeed, one of the central advantages of this type of self regulation 
(over, say, public regulation) is its ability to respond as market conditions change. 

The key aspect of conference agreements is the ability of these arrangements to 
prevent a collapse of prices toward short-run marginal costs, and hence to prevent 
the inefficient exit of capacity that would result therefrom (and any alternative 
solution to the stability problems likely to be encountered as a result of strong 
short-run price competition would need to have the sanne effect). Thus, although 
liner conferences have traditionally attenuated short-run price competition by 
means of agreed rates, what ultimately matters is that liner operators are able to 
cover the average avokiable costs of providing efficient, reliable, scheduled 
services. 

Price stabilisation, whether by agreements on rates or by alternatives such as the 
imposition of minimum prices, nnay, however, not always be sufficient to generate 
a reasonably efficient solution to underiying market failures in liner shipping.'* The 



In section 3. for example, it was found that three separate conditions needed to be 
met for an efficient outcome to occur, and it should be obvious from the analysis in 
diat section that agreement on prices alone will not always lead to a reasonable 
approximation to that outcome. 
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fact that the non-price aspects of self-reguiation through conferences have shown 
significant variations over time and among trades indicates that it is not easy to 
arrive at simple generalisations concerning the effectiveness of alternative policies 
(even though the fomnal conditions for economic efficiency can be derived in a 
relatively straightforward manner, as in section 3 above). This in tum serves as an 
obvious waming against over- interventionist public policies which could easily 
have the perverse effect of inhibiting effective sdf regulation by prohibiting efficient 
adaptations to changing circumstances. 



Professor J E Davies 
Dr S C Pfnrong 
DrWSjostrom 
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The TransAtlantic Trades 

Frei^ Rates Jrom Europe to the United States. 1978^1994* 
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Freigjht Rates from the United States to Europe. 1976 - 1994* 
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The Transpacific Trades 

Frei^t Rates from Asia to the United States 1976 - 1994* 
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Freigfit Rates from the Unites States to Asia. 1976 • 1994^ 
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suaQKSTKD GHAMCTg TO fl- l.^^sis mimgMflTO TN ffnTmnmr 

1. Confidentiality of Contracts 

(gge pp, lQ-12 Qf Statement) 

• Amend section 8(b) (4) to read as follows in order to 
permit the exchauige of information regarding individual ocean 
transportation contracts among conference members: 

(4) A contract entered under this section 
may be made on a confidential basis, upon 
agreement of the parties. An ocean common 
carrier that is a member of a conference 
agreement may not be prohibited or restricted 
from agreeing with 1 or more shippers that 
the parties to the contract will not disclose 
the rates, services, terms, or conditions of 
that contract to any other carriers, shipper, 
conference, or to any other third partyj. 
provided, however, that notwithstanding anv 

pggvigjgn gf this Ast, the mgmberg of a 

conference shall not be precluded from 
exchanging informatign mr>na themselves as to 
the terms or existence of anv ocean 

trangportatjgn g<?ntract entcrgd intg 
indgpgndgntlY from thg ggnfgrencg. 

• In conjunction therewith, and in order to maintain 
consistency among provisions of S. 1356, amend section 

10(b) (8) (B) to read as follows: 

(B) after December 31, 1997, the rates, 
services, terms, auid condition of an ocean 
treuisportation contract may not be disclosed 
under this paragraph, except as permitted bv 
gggtjgn 8(b) (4) Qt tbjg Agt. if the o e ntraet 
has boon made on a oonf idential baoio tinder 
Ce e tion 8 (b) ef thi s Act. 

• In conjunction therewith, and in order to maintain 
consistency among the provisions of S. 1356, delete section 
8(a) (4) in its entirety. 

2. Controlled Carrier Provisions (see pp. 12-13 of Statement) 

• Delete section 9(g) in its entirety. In order to 
maintain consistency within section 9 of S. 1356, amend section 
9(f) to read as follows: 

( f ) Except ions . Oubject te e sub s e a ti a n (g) i 
teXbis section does not apply to — 
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• Renumber section 9(h) as 9(g) emd revise it to read 
as follows: 

(h) The Secretary shall issue regulations by 
June 1,1997, that prescribe the procedures 
and requirements that would govern how price 
euid other information is submitted by 
controlled carriers and carriers oubject -fee 
dc terminations made under ouboootion (g) when 
such information would be needed to determine 
whether prices charged by these carriers are 
unfair, predatory, or anticompetitive. 

• Delete section 203 in its entirety. 

3. Administration of Act (see dp. 13-15 of Statement) 

• Revise Title III to make enforcement of the 
legislation the responsibility of an impartial, independent board 
or agency, rather than the responsibility of the Department of 
Transportation . 

4 . Joint Negotiation With Inleuid Carriers 

(ggg pp» 15-1$ gf Statgmgnt) 

• Delete section 10(e) (4) in its entirety. 

5. Scope of Conference Agreements (see p. 16 of Statement) 

• Amend section 3(6) (B) as set forth below to eliminate 
unnecessary limitations on the scope of conference agreements: 

(B) utilizes, for all or part of that 
transportation, a vessel operating on the 
high seas or the Great Lakes between a port 
in the United Ctateo and pogt in a foreign 
country, except that the term does not 
include a common carrier engaged in ocean 
transportation by ferry boat, oceeui tramp, or 
chemical parcel -tanker. As used in this 
paragraph, "Chemical parcel -tanker" meauis a 
vessel whose cargo -carrying capability 
consists of individual cargo tanks for bulk 
chemicals that are a permanent part of the 
vessel, that have segregation capaibility with 
piping systems to permit simultaneous 
carriage of several bulk chemical cargoes 
with minimum risk of cross -contamination, and 
that has a valid certificate of fitness under 
the International Maritime Organization Code 
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for the Construction and Bquipnent o£ Ships 
Carrying Dangerous Chemicals in Bulk. 

6. Definition of "Ocean Transportation Contract 
(B« Pt IT gj StflUnwntJ 

• Delete the definition of "ocean transportation 
contract" at section 3(19) of S. 1356 in its entirety, emd 
replace it with the following: 

(19) "ocean transport at ion contract" means a 
contract between a shipper and an ocean 
comnaon carrier or conference in which the 
shipper makes a conmitment to provide a 
certain minitmiEn quantity of cargo over a 
fixed time period, and the ocean common 
carrier or conference commits to a certain 
rate or rate schedule as well as a defined 
service level -- such as, assiired space ^ 
transit time, port rotation or similar 
service features; the contract may also 
specify provisions In the event of 
nonperformance on the part of either party. 

7. Hultiplg C<jntrftgtB tggc pp. 17- Ig 9f St^&gtB^ntl 

• Amend section 5(b) (10) (B) to permit conferences to 
establish rules regaurding simultaneous participation by a member 
in a conference ocean transportation contract and an individual 
oceeui transportation contract with the same shipper: 

(b) Conference agreement. Bach conference 
agreement must-- 

(10) prohibit the conference from-- 

(B) is suing mandatory rules or 
requirements affecting ocean 
tranaportation contracts that may be 
entered by l or more members of the 
con f e r e n c e j enecpt t ha t a ■ eoirf c r e ago may 
yequiro that a iwe f ubcr of the eenferefioo 
dioolooe the ojtiotcrK?o-of an ejiigtiing 
individual oec aR- tranoportTttioti controe t- 
or RcgQCiationQ ort an oGcan 
tgojiopoFtationi contract, — w hen the 
ocnfcFOBGe enfeero nogotiatigino on an 
ocgQfiL tganQportotion contract w ith the 
sa m e shi p pep gxggpt th^t a gpnf^t^eJ^t;e 
m ^y ^g rg^ Ph^t during t h ^.L^nr^ ^^ ^y 
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■III h mmht r i^ rrraclnded froa irotlaa on 
or partlcinarina in a eonferencg cxscan 

ghiPQgr iifaich conerg tJig Kmft , ,iH i iUr r 
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TO 8. 1356 

1. Revise section 3(18) (A) (i) to read as follows: 

(i) in the United States, dispatches 
shipments from the United States via a common 
carriers and books or otherwise arranges 
space for those shipments on behalf of 
shippers; ev imsl 

This change preserves the requirement of the 1984 that in order 
to qualify as a freight forwarder, an entity must meet the 
criteria set forth above, plus process the documentation or 
perform related activities incidental to the shipments it books 
or for which it arreuiges space. 

2. Revise section 3(24) to read as follows: 

(24) "through rate" means the single amount 
charged by a common carrier in connection 
with through tramsportation. 

The use of the word "single" in this definition is unnecessary 
and could lead to confusion edx>ut what is encompassed by a 
■through rate," particularly in the new environment which would 
exist if S. 1356 is adopted. Therefore, it should be deleted. 

3. As indicated in its testimony suid proposed chauiges to S. 
1356, CENSA believes that the prohibition on the joint purchase 
of inland treuisportation services by oceem carriers, set forth at 
section 10(c) (4) of the Shipping Act of 1984, should be 
eliminated. Consistent with this, S. 1356 should be revised to 
more clearly permit carriers to maucimize the efficiency of their 
operations by adding a new section 4(a) (8) , which would read as 
follows: 

(8) engage in agreements to rationalize or 
jointly operate, utilize, lease or purchase 
transportation equipment, services and 
facilities. 

4. Revise section 5(a) to simplify the language and delete 
unnecessary references to "true copy" and "oral agreement." The 
revised section would read as shown below: 

(a) Filing requirements. A true copy of 
every agjcoment enter into with goopoot to an 

Agreements authorizing activity described in 
section 4(a) or (b) of this Act [46 USCS J^px 
§ 1703 (a) or (b) ] shall be filed with the 
Commission, except agreements related to 
trauisportation to be performed within or 
between foreign countries and agreements 
among common carriers to establish, operate. 
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or maintain a marine terminal in the United 
States . In the e aee of on ofqI a g reement j q 
oewplctc memognndua opecifying in detail the 
Dubotonoe of the Qgi ' cc.ment e hall be filed. 
The Commission may by regulation prescribe 
the form and manner in which an agreement 
shall be filed and the additional information 
emd dociiments necessary to evaluate the 
agreement . 

5. In order to maintain consistency among the provisions of S. 
1356 by providing the same degree of antitrust immunity to 
shipments between foreign countries that is provided with respect 
to shipments between the U.S and foreign countries, revise 
section 7(a) (3) of S. 1356 to read as shown below: 

(3) any agreement or activity that relates 
to transportation services within or between 
foreign countries, whether or not via the 
United States^, unleoo that agreement og 
activity ha s a direct ^ oubotantial/ and 
reaoonobly foreoeeable ef foot oh the o ew meroe 
of the United Otateoi 

6. Delete section 8(b) (2) in its entirety, as it appears to 
conflict with the Carriage of Goods By Sea Act of 1936 (46 U.S.C. 
App . § 1303) and may also conflict with common law admiralty 
principles . 

7. As drafted, S. 1356 would revise section 8(a) of the Shipping 
Act of 1984 and thereby end the tariff filing requirements 
imposed by 1984 Act effective June 1, 1997. S. 1356 %irould revise 
section 10(b) of the Shipping Act of 1984 effective Jeuiuary 1, 

1997, which revisions would eliminate government enforcement of 
tariff filing requirements as of that date, which is six months 
before tariff filing is eliminated. This means that for a six- 
month period, tariffs would be filed with the government, but the 
filings would not be subject to enforcement. The effective dates 
of the chamges to sections 8 and 10 of the Shipping Act of 1984 
by S. 1356 should be coordinated so that tauriff filing and 
enforcement ends on the same 'date. He suggest the date be June 
1, 1997 for both. 

8. Under section 10(b)(8) of S. 1356, ocean transportation 
contracts can be made on a confidential basis as of January 1, 

1998. However, section 5(b) (10) (B) could arguably be read as 
prohibiting the disclosure of the terms of ocean transportation 
contracts as of Jun 1, 1997. As a result, it is not clear when 
carriers may begin entering into confidential ocean 
transportation contracts. 
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To clarify this matter, we suggest that section 
5(b) (10) (B) be revised as follows: 

(B) issuing mandatory rules or requirements 
affecting ocean transportation contracts that 
may be entered by 1 or more members of the 
conferenc e i except that a oonfegcnoc way 
gequiro that a aewbeg of the oonfcrcnoo 
dioelooe the exiotenoe of an existing 
individual oecan tganoportation contract or 
negotiations on on ocean tgonoportatio R 
eontraot, when the oonfegcnce cntoro 
negotiations on an ocean tgonoportatio R 
contract w ith the oamo ohippog . 

In conjunction therewith, section 8(b) (4) would be revised to 
read as follows: 

(4) A contract entered under this section may 
be made on a confidential basis, upon 
agreement of the parties. An oceeui common 
carrier that is a member of a conference 
agreement may not be prohibited or restricted 
from agreeing with 1 or more shippers that 
the parties to the contract will not disclose 
the rates, services, terms, or conditions of 
that contract to any other member of the 
agreement to the conference, to any other 
carrier, shipper, conference, or to amy other 

third party. Hgweyer« ft ggnfgfgnge may 

require that a member of the conference 

individwal gcean transpgrtatign ggntragt gr 

negotiations on an ocean trananortation 
contract, when the conference enters into 

neqgtiatjgng gni gr hag alrga<ay ggnglv<^ed. an 

ocean transportation contract with the same 

ghjppert 

The foregoing change would permit a conference to require its 
members to disclose the existence of eui individual ocean 
transportation contract: (i) when the member has entered into 
such a contract and the conference subsequently begins 
negotiations on or enters into a conference contract with the 
same shipper; and (ii) when the conference has entered into a 
conference ocean treuisportation contract with the shipper and the 
member subsequently begins negotiations on or enters into an 
individual contract with the same shipper. In either case, 
disclosure of individual service contracts is necessary in order 
to provide sufficient market information for the conference to 
function efficiently. S. 1356 as drafted permits a conference to 
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require disclosure when the conference begins negotiations 
subsequent to the individual member having concluded a contract 
with a shipper. The proposed revisions set forth above would 
also permit a conference to require disclosure when the 
individual carrier enters into negotiations after the conference 
has concluded a contract with the same shipper.^ 

9. Revise section 13(f) (1) to read as shown below: 

(1) No penalty may be imposed on any person 

for conspiracy to violate any section 

10 (q) (1) of this Act [46 usee Appx § 

1700 (a) (1) , or to defraud the Commission by 

concealment of such a violation. 

This change is necessary to harmonize section 13(f) (1) with the 
changes S. 1356 makes to section 10 of the Shipping Act of 1984. 



1/ If CENSA's proposed changes to the Act regarding 
confidentiality of contracts (See Item #1 of Tab 5) are adopted, 
then the changes to section 5(b) (10) (B) and 8(b) (4) set forth 
above would not be necessary. However, in the event CENSA's 
proposed chauiges regarding confidentiality of contracts are not 
adopted, then we believe it is necessary to revise these 
provisions to make it cleau: that confidential service contracts 
begin January 1, 1998. ' ^, 
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The Chairman. Does anybody on this panel want to tackle 

Question on antitrust immunity? This mig^t not be the rig^t par 

*^ w I have become intrigued, if you compared the KLM/Nortnw 

antitrust immunity to anything in shipping, is tfiere anything an 

agous to that? 

In other words, we granted antitrust immunity to one of our c 
lines with regard to a specific partnership— do we have anythi 
like that in shipping? 

Mr. Rhein. I guess we could all take a hack at that. I do i 
know of any parallel to that particular arrangement. Senator. 1 
antitrust immunity with whicn we are concerned applies to the ( 
tire industry across the board, and not to a pair or a group of c 
riers. 

The ^uping potential is part of what you can do with antitn 
immunity, ana it is part of why we feel so strongly about it. Th< 
are many other reasons. I do not know whether you are interest 
in that or not. 

The Chairman. Well, let us say that a trucking company anc 
train and an ocean shipping company got together and had a m 
sive monopoly and abused prices, what law would now addr( 
that? 

Mr. Koch. The antitrust law today, or the Shipping Act tod 
would not allow those different modes to get together, as you o 
lined in your example. The antitrust immunity applies just to 1 
liner industry itself. It is used today in ways that are roughly an 
ogous, perhaps, to the aviation example you gave in the sense tl 
we have vessel-sharing agreements with other lines. 

For example, Sea-Land in the Atlantic shares space arran^ 
ments with P&O, an English line, and Nedlloyd, a Dutch li 
OOCL and APL have the same kind of arrangements, and ma 
shipping lines use the antitrust immunity to have vessel-shari 
arrangements where they enhance their efficiencies. 

You can multiply the number of sailings you can have with( 
having huge capital commitments to go into the market and h{ 
your own individual strings of ships in each trade. 

One of the distinctions I would point out, however, is that oce 
shipping has an element of competition that is far more intei 
than aviation. In aviation, you have bilateral agreements that 
vide up the trade between various countries, so that, for exam; 
KLM does not have the ability to serve from Seattle to Narita 1 
cause they cannot have the necessary landing rights. Ocean sh 
ping is wide open. Any carrier from any countnr flying any flafi^ 
its vessels can call in U.S. ports and call on U.S. customers and 
licit their business. There are virtually no government barriers 
entry. That is one of the reasons why, in that environment, wh; 
is, in fact, so intensely competitive, having the antitrust immun 
is important for the industry. We must be able to have some stal 
ity so that we do not engage in highly destructive rate wars 
other activities. 

The ( \IRMAN. I might just follow up. In some of these other 
dustri( un l t-Scott-Rodino antitrust law they can get 
j it, or tter of approval before they do it. Is there ai 

tmiig u lis to Uiat? 
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Mr. Koch. The Shipping Act itself is analogous to that. When we 
have an agreement with anotlier ocean earner — ^let us say it was 
APL — ^we would have to take that agreement and file it with the 
FMC before we would commence action. The FMC would review 
that imder section 6(g) of the Shipping Act, and if they foimd it 
was going to unreasonably increase cost to customers, or unreason- 
ably decrease service, they could go to court and disapprove the 
agreement. 

So we have that system under the 1984 Act today, and that is 
what is so vitally important for the carriers to preserve, because it 
is that element of the Act that gives us stability, the incentive to 
continue to invest in this business knowing, as Mr. Verdon pointed 
out, that there is a regime that you can coimt on, and you have 
some expectation of what it is you are going to be investing in. 

The CThairman. In the telecommunications legislation we do not 
grant antitrust immunity, but here we would be seeking it. Why 
would that be? 

Mr. Koch. Today you have it It is already in place. It has been 
in place since 1916 in the United States, smce the first time the 
question was raised of whether antitrust laws should even apply to 
international shipping. 

The other reason is, as Mr. Rhein pointed out, every single coim- 
try in tfie world provides the liner 

The Chairman. But if you were comparing the telecommuni- 
cations industry to shipping, how would you justify the difference? 

Mr. Koch. I am not the best person to compare telecommuni- 
cations with shipping. Senator, but this is an international, not a 
domestic, industry. 

The Chairman. That was a question Senator Breaux asked, and 
I thou^t that it merited repeating. 

Mr. KHEIN. If I mig^t, and I do not know the details of the tele- 
commimication industry, but I can tell vou in the liner shipping in- 
dustry, every country m which we and all carriers operate, either 
has no antitrust laws or has antitrust immimity for the carriers, 
so the nonapplication of antitrust immunity in the U.S. trades 
would apply only to the Americans — that is, us. As a result, the 
playing field would be very unlevel, and we would not survive in 
that environment. 

The Chairman. I cited one example of KLM and Northwest They 
have a special antitrust exemption, I believe and, of course, one is 
a foreign company, but I do not think we have anything analogous 
in shipping at this point, nor anything proposed. 

Mr. Verdon. Senator, one tmng we cannot lose sig^t of is the 
/ fact that the carriers do not have total antitrust immunity with im- 

S unity, as somebody said this momine. We are regulated, and we 
o live witfam the antitrust laws. The Shipping Act of 1984 specifi- 
cally still prohibits acts that are prohibited under the general anti- 
trust laws. We cannot actively engage in predatory pricmg. We can- 
not have group boycotts. We cannot have any refusal to deal agree- 
ments. 

So we only have immunity if we follow a very prescribed provi- 
sion in the Shipping Act That is, we have a written agreement, 
and within the four comers of that written agreement that the 
FNLC has looked at and decided not to go to court over to see if th^ 
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would get an injunction, then we can do what we want to within 
the four comers of that acnreement. If we step outside of that agree- 
ment, we are subject to lawsuits and fines and penalties just like 
anyone else would be. They may be a little different fines and pen- 
alties, but we are subject to the law. 

The Chairman. Now, much has been said about the domination 
of U.S. ocean shipping trade and carrier conferences bv foreign car- 
riers. How woula this Ocean Shipping Reform Act of 1995 enable 
you to remain competitive with tbreign carriers, or to break that 
up? 

Mr. Verdon. Well, the first thing from a U.S.-flag carrier's 
standpoint would be that if the antitrust limited immunity were 
taken awav from us, we would be at a serious disadvantage, as Mr. 
Rhein said, so this act preserves our ability to compete on a level 
playing field, at least on that area. 

For instance, if this antitrust law ended and the 1984 Act was 
taken away, there is no doubt that the 80 percent of the other car- 
riers who are foreign flag, whose governments not only do not pro- 
hibit price-fixing in conferences but encourage it, they would con- 
tinue to do the same thing, whereas we as an American-based, 
American-owned company, would not be able to do it, otherwise we 
would not onlv be fined treble damages, we would go to jail. 

Anybody who would areue that the foreign carriers would not 
continue to do that is really in fantasy land, because their govern- 
ments support it and, in fact, our government would have a hard 
time enforcing the antitrust laws against them because of the 
blocking statutes that each of the Foreign governments has that 
would say to our U.S. Justice Department no, you cannot see those 
records, no, you cannot see those memos, no, you cannot see the 
price-fixing agenda of the meeting, whereas we, the carriers who 
are U.S.-flagged, would be in a terrible position. We would be be- 
tween a rock and a hard place. 

The Chairman. I shall call upon Senator Gorton to ask any ques- 
tions he might have. 

Senator Gorton. You have covered all of mv subjects. 

The Chairman. Thank you very much. I want to thank this 
panel, and I want to thank our guests at this hearing very much, 
and this will conclude the hearing. 

[Whereupon, at 12:25 p.m., the committee adjourned.] 
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QuEsnoNS Asked by Senator Pressler and Answers Thereto by Mr. 

Hathaway 

Question, Mr. Chairman, I think you would agree that the most significant change 
that would be brought about hy S. 1356 is the ability of carriers, conferences, and 
shippers to enter into confidential contracts. Several U.S. exporters have complained 
that the recjuirement to file tariffs and contracts reveals their ocean transportation 
costs to their foreign competitors using other trade lanes, whose own costs remain 
protected by confidential contracts. You testified against the proposal for confiden- 
tial contracts. 

• Why should ocean shipping be treated differently from other shipping modes in 
this regard? 

• Would vou oppose confidential contracting if only individual carriers and ship- 
pers were able to do so? Please explain your response. 

Answer. International ocean shipping differs from other modes of transportation 
in the U.S. because of its importance to the international trade and national inter- 
ests of the many foreign countries that trade with the United States. It is well 
known that many of our trading partners subsidize or support both their exports 
and their nationai-flaff lines. A number of these countries lack antitrust enforcement 
or laws to ^arantee lair competitive practices, and man^^ promote alliances between 
their shipping lines and tradmg companies. In such environments, the potential for 
unfair treatment of or discrimination against U.S. carriers and shippers — especially 
small shippers — is heightened. 

Congress recoffnizeathese global realities when it passed the 1984 Act, a primary 
purpose of whicn was *%o establish a non-discriminatoxy regulatory process for the 
common carriage of goods by water in the foreign commerce of the United 
States. . . ." Recognizing the need for increased commercial flexibility and efficient 
business practices. Congress provided in the 1984 Act for service contracting be- 
tween carriers and shippers. However, Congress sought to ensure that the service 
contracting process did not become a vehicle for unfair discrimination against ship- 
pers basea on corporate or national affiliation or other factors. To guarantee a level 
playing field. Congress required the publication of the essential terms of service con- 
tracts, giving all shippers, large and small, the market information necessary for ne- 
gotiating fair deals with earners. Congress also required that any shipper able to 
meet the terms of a service contract had a right to receive the same contract terms, 
guaranteeing that similarly situated shippers were treated equitablv. 

While several proposals for "confidential contracts" have been advocated recently, 
proponents often have had widely varied ideas about what contract information 
should be kept private, and from whom such information should be kept. Various 
suggestions have been made to keep contracts confidential from other non-party 
shippers, from other conference- or amement-member carriers, from the FMC or 
other government agencies, or any coxnbination of these. It is important to recognize 
the differences between tnese approaches and to weigh their commercial merits 
against the potential pitfalls, including possible harm to small and mid-size shippers 
and non-vessel-operating common carriers, tiie hindrance of effective oversi^t of 
ocean carrier agreements, and potential for increased discrimination against U.S. 
cargoes in foreign trades. After almost twelve years, I believe that the balance 
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struck by the 1984 Act has made a significant positive contribation to the advance- 
ment and protection of America's foreign commerce. At a minimum. Congress should 
reauire advocates of confidential contracting to come forward with specific examples 
of Dusiness situations where they have been unreasonabfy disadvantaged by the cur- 
rent requirement for the publication of key contract terms. With an aoequate record, 
it may be possible to develop a compromise service contract provision that acoonuno- 
dates the legitimate concerns of large shippers, while still ensuring fairness and 
non-discrimination for smaller ones. 

While the Commission supports the concept of independent action on service con- 
tracts, we urge Congress to move with caution in deciding the extent to which serv- 
ice contract terms should be kept confidential. As noted alMve, there are strons pol- 
icy reasons for keeping the essential terms of service contracts publicly avauable. 
Publication of these terms promotes fairness and non-discrimination, provides valu- 
able market information to smaller shippers and NVOCCs, and as^sts in effective 
oversi^t of carriers' practices. These policy concerns would appear applicable both 
to contracts between individual shippers and carriers, and to contracts involving 
multiple shippers and carriers acting m concert. 

If tne Congress did wish to promulgate different confidentiality rules for individ- 
ual carriers and shippers, several technical issues would have to be addressed. For 
example, would confidentiality be available only to carriers who are not members 
of conferences, or would it be available to conference lines taking independent ac- 
tion? How would the rules apply to lines that are members of other types of agree- 
ments, such as rate discussion agreements, vessel-sharing alliances, or joint services 
(where two or more carriers hold themselves out to provide one service)? Would con- 
fidentiality apply only to individual proprietary shippers, or would it extend to ship- 
pers' associations, forwarders, or NVOCCs? 

In crafting confidentiality rules for service contracts. Congress should be aware 
of potentially unforeseen effects on carrier agreements. For example, a rule that 
only non-a^ement-member carriers may enter into confidential contracts could be 
a major disincentive against carrier agreements, and would thus be a significant 
and potentially far-reacning policy diange. Also, a rule that prevents carriers fit>m 
shanng contract rate and service information with other conference members or 
with their vessel-sharinff partners might undermine the woridngs of those agree- 
ments. Such effects should be weired carefully; Congress has repeatedly concmded 
that carrier agreements provide important benefits to U.S. foreign commerce, in- 
cludinj^ reasonably stable rates and services, increased efficiencies, and equal treat- 
ment lor the U.S.-fiag merchant marine. 

Question. One of my concerns about the Shipping Act of 1984 is the substantial 
protection afforded to carrier conferences. What changes in conference protection or 
oversight agency enforcement authority would you recommend we consider includ- 
ing in ocean shipping reform legislation? 

Answer. The conference system has evolved considerabty since the 1984 Act was 
passed. In particular: 

• Liner shipping has become a much more concentrated industry, and historical 
differences in service levels between conference and non-oonference lines have di- 
minished. Indications are that these trends will continue. 

• Discussion agreements that allow conference and non-oonference carriers oper- 
ating in the same trade lanes to discuss and voluntarily agree upon rates and serv- 
ice matters have proliferated. 

• Some conferences and discussion agreements have instituted capacity mana^- 
ment programs that hold available capacity off the market as a means of addressing 
overtonnaging problems. Commission pressure has resulted in the elimination or in- 
definite suspension of these programs for the time being. The possible reintroduction 
of such programs remains a concern. 

• Most of the twenty largest carriers in the U.S. trades have established or are 
in the process of establishing multi-market, strategic alliances rsrlobal alliances '0 
that involve between 2 and 5 core carriers that share assets (vessels, terminals, con- 
tainers) and coordinate operations — while (at least for the time being) maintaining 
separate corporate identities and marketin^^customer service operations. These alli- 
ances generally have authority to voluntarily a^ree on rates, and most participate 
in conferences. In several cases, former non-conference lines joined the relevant con- 
ferences in conjunction with entering their global alliances. 

• The handml of new global alliances could replace conferences as the m^jor rate 
and service coordinating bodies in the industry. 

These trends and organizational innovations will make monitoring conference be- 
havior and enforcing prohibitions against unreasonable rate increases, uiyust dis- 
ation. 1 other prohibited acts an increasingly complex and challengmg task. 
^ has taken steps to ensure it is adequately prepared to efTectively 
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regulate carrier behavior in this evolving environment. Congress could aid the Com- 
mission's efforts by incorporating the following recommendations in any new mari- 
time legislation: 

• Permit conference members the right to take independent action on service con- 
tracts. 

• Reform the standards and procedures of section 6(g) of the 1984 Act to give the 
Commission more flexibility to determine what constitutes an unreasonable rate in- 
crease or service reduction and to penalize, modify, or disapprove any agreement 
that has produced such results. Revised procedures could, among other things, allow 
shippers to bring section 6(g) actions. 

Question, The National Industrial Transportation League has said that the FMC 
ignored its members' interests in its settlement with the Trans-Atlantic Conference 
Agreement (TACA) and in general. Please explain how the FMC has supported the 
interests of both large and smsdl shippers in its dealings with carrier conferences. 

Answer. The Commission has continuously sought to p«x>tect large and small ship- 
pers from unfair and unlawful practices of ocean carriers through its policing of 
TACA and other carrier agreements, and throu^ its resolution of conflicts between 
shippers and carriers. Contrary to NITL's assertion, the Commission has fully con- 
sidered the interests of NITL members, as well as all other shippers, when it en- 
tered into its settlement with TACA. 

When the TACA agreement was first flled in 1994, the Commission forced a num- 
ber of procompetitive changes to the agreement, including the deletion of capacity 
restrictions and the elimination of minimum volumes required for obtaining service 
contracts, a change that greatly benefited smaller shippers. At about the same time, 
the Commission commenced a wide-ranging and thorough investigation into the ac- 
tivities of the TACA lines. In several months of hearings, the Commission heard tes- 
timony from approximately sixty shippers, including several NITL members. The 
majority of those witnesses complained of problems with TACA in rate increases, 
inflexible service contract policies and procedures, reluctance of carriers to take 
independent action, and lack of competition among carriers in the trade. 

The Commission's settlement with the TACA carriers focused directly and specifi- 
cally on each of these central complaints, and also addressed many of the peripheral 
concerns voiced by shipper witnesses. For example, the settlement: 

• Eliminated TACA s entire rate increase for 1995, saving the shipping public an 
estimated $65 million for that year and providing a lower base for increases in sub- 
sequent years. Because the Commission nas no statutoiy authority to prescribe the 
level of rates in foreign commerce, this savings for shippers oouloi have been 
achieved only through a negotiated settlement, not through continuation of the adju- 
dicatory proceedings. 

• Provides for numerous "shipper-friendly" changes to TACA's service contracting 
procedures, including: the right of TACA carriers to enter into individual contracts 
with shippers for 1996; the ri£^t of shippers to select TACA carriers with which to 
negotiate contracts; the opportunity for any TACA carrier to participate in any 
TACA service contract; elimination of a policy which penalized contracting shippers 
for not having a contract in the prioryear; and deletion of maximum quantity limits 
and geographic restrictions in NVOCl; contracts. 

• Strengthens and protects the right of TACA members to take independent ac- 
tion on tariff rates. 

• Improves competition in the trade by eliminating several agreements which pro- 
vided for rate discussions between TACA members and independent carriers in the 
North Atlantic trades, including the Eurocorde and Gulfway agreements. 

Prior to ruling on the settlement, the Commission solicited comments from the 
shipping public. In response, shippers overwhelmingly supported the TACA settle- 
ment by a margin of 5 to 1. Despite NTT League efforts to generate grass roots oppo- 
sition, over 200 shippers on both sides of the Atlantic, including several NITL mem- 
bers and other migor shipper organizations, urged the FMC to approve the settle- 
ment. The changes made to TACJA have made a substantial difference to shippers; 
the Commission has received only three or four shipper complaints concerning 
TACA since the settlement, compared with numerous complaints in the two years 
prior to the settlement. Moreover, the relief afforded to shippers, large and small, 
oy this settlement was far more timely than any remedies which may have been 
oDtained through continued litigation. 

The forcing of procompetitive changes through the settlement was the best way 
for the FMC to secure immediate relief for shippers, given the constraints posed by 
section 6(g) of the 1984 Act and its legislative nistoiy on the Commission s ability 
to review and act on agreements. Under that standard, the Commission cannot sim- 
ply cancel or order changes to unreasonably anticompetitive agreements, as some 
shippers urged. Instead, the Commission must obtain an injunction against the 
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Agreement in a full-blown federal district court proceeding. In audi litigation the 
Commission would face a difficult evidentiary burden, including a 8ho¥ring of ship- 
per harm through shipper testimony and proprietary information. 

By averting protracted and costly litigation with TACA in 1995, the Commission 
was able to turn its attention and resources to the trans-Pacific trades, and in par- 
ticular, the Transpacific Stabilization Agreement (TSA") and the Westbound Trans- 
pacific Stabilization Agreement ("WTSA"). After an initial review of Pacific trade 
conditions and WTSA and TSA activities, the Commission held intensive negotia- 
tions with the agreements, required production of documents and estensive data 
about their operations, and secured elimination of the TSA's "capacity management 
program." Termination of the capacity program, on Au^st 29, resulted in additional 
vessel space being available to shippers, leading to increased competition in the 
trade. Since that time, several lines have cut rates on a number of key commodities 
in the Pacific. 

In addition to its agreement oversi^t and investigation functions, the Commis- 
sion provides an efficient, expert forum for the resolution of disoutes involving ship- 
pers and carriers. If a part>r believes that it has been ii^urea by carriers' or con- 
ferences' unlawful conduct, it may file a complaint with the Commission seeking 
reparations. While the NITL and its members have not taken advantage of this re- 
source, other shippers, as well as intermediaries and ports, have used this process 
to challenge conference practices. The Commission also provides informal procedures 
for the resolution of disputes, and maintains an ombudsman who intervenes on be- 
half of the public in a wide variety of shipping-related disputes. Throu^ these in- 
formal processes, Uie Commission addresses hundreds of shipper concerns and prob- 
lems each year. 

QuEsnoNs Asked by Senator Pressler and Answers Thereto by Mr. Ebimett 

Question, Could you please explain how U.S. exporters are disadvantaged by the 
current tariff filing system with respect to their foreign competitors? 

Answer. The United States today is the only oountiy in the world whidi requires 
ocean liner carriers in the US/foreign trades to pubudy file tariffs and contracts 
with a government agency and provides that agency with the legal authoritv to en- 
force the price, terms and conoitions included in uie tariff or contract. While the 
original intent of this government regulation may have been to protect U.S. ship- 
pers, its application enables our foreign competitors to have access to sensitive pric- 
ing information on trades they also wish to serve. UJS. companies can enter into 
confidential business contracts with foreign purchasers for the purchase of UJS. 
goods; however, a key component of the final price — the price of transportation— is 
transparent to foreign competitors under the present system, resulting in a severe 
competitive disadvantage for U.S. firms. 

No other business sector in the U.S. today operates under this type of handicap. 
Indeed, even the airline, trucking, and railroad industries are no longer required to 
publicly file their rates with a government agency. Unless changes are enacted 
which provide for the elimination of tariff filing and contract disclosure, U JS. export- 
ers seeking to be competitive in the global marketplace will have little choice but 
to consider moving their operations overseas so as to protect this sensitive pridnfl 
information from the eyes of foreign competitors. Moving these ojperations will 
present its own serious consequences to the U.S. economy, since UJS. jobs wiU be 
permanently lost as a result. Elimination of tariff filinsr and publicly filed contracts 
are not radical policies. No other oountrv in the world has adopted this type of svs- 
tem. Foreign countries may be concemea that the U JS. contemplates changes in this 
area since it will remove a simificant advantage they have m competing against 
U.S. exports. It's time that the U.S. removes this operating advantage to our foreign 
competitors. 

Question, Confidential contracting in ocean shipping would make it difficult to de- 
termine whether the following were occurring: 

• Foreign controlled carriers unfairly dumping below cost transportation on the 
ocean shipping market; or 

• Carriers unfairly discriminating against shippers due to their type (e.g., 
NVOCC's, freight forwarders, or shippers associations), size, or nationality rather 
than the economic or transportation characteristics of their cargo. 

If these concerns could not be adequateljr addressed, what requirements, other 
than confidential contracting, would the National Industrial Transportation League 
have for ocean shipping reform legislation? 

; rov Poth pfiois of this question presume that the existence of confidential 
o would make it difiicult to ascertain the practices of forei^ con- 

would permit ocean carriers to engage in unfair discriminatoiy 
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Sractices with their customers. We do not believe that either assumption is correct, 
loreover, we believe that provisions that have been incorporated in both S. 1356 
and its House counterpart H.R. 2149 include additional safeguards that would help 
prevent unfair discrimination. 

With respect to the activities of foreign controlled carriers, S. 1356 and H.R. 2149 
would transfer authority to regulate oiscriminatory, predatory or anticompetitive 
shipping practices to the Secretary of Transportation, and would expand the reach 
of the current statute against carriers or governments that are determined to have 
engaged in sudi practices. The legislation thus enhances the U.S. Government's 
abuity to take corrective action against certain carriers and expands situations 
when remedies can be applied if required. 

Under the bill, upon tne request of anv person or on its own motion, the Secretary 
of Transportation (as successor to the Federal Maritime Commission) is authorized 
to investigate and address unjustifiable and unreasonable discriminatory, predatoiy 
or anticompetitive rates, charges, classifications, rules or regulations or carriers 
which either are controlled by foreign governments or which are structurally or fi- 
nancially afliliated with non-transportation entities or organizations (government or 
private) in such a way as to affect their pricing or market behavior, when the Sec- 
retary has probable cause to believe that such carriers may be operating in violation 
of these provisions. Thus, when an allegation of unfair competition is brought, the 
Secretary of Transportation is fully empowered to compel the information that is 
needed from foreign carriers — ^including contract information — ^to determine if such 
carriers are in fact engaging in below-oosl transportation. Moreover, we believe that 
U.S. carriers operating in the competitive maiketplace, against whom such unfair 
competition would presumably be directed and who are knowledjcreable both about 
the nature of the market and the economics of transportation, will be able to alert 
the Secretary when it appears that an investigation is warranted. 

It should be noted that inclusion of the new controlled carrier language enjoys the 
full support of U.S. carriers who would be the principal victims of foreipi carriers 
that unlairly supply below-cost transportation services. This, coupled witn U.S. car- 
riers' support for confidential service contracts, should allay any fears of the com- 
mittee. 

As for carriers unfairlv discriminating against shippers due to their types, S. 1356 
and H.R. 2149 will result for the first time in a system where the forces of competi- 
tion will encourage responsive and innovative pricing and service practices. Carriers 
will not be able to discriminate because the competitive marketplace — rather than 
the dictates of a cumbersome government agency — will provide competitive choices 
and opportunities and prevent unfair discrimination. The proposed legislation will 
give ^^vOCCs, freight forwarders, and others increased leverage with individual car- 
riers. Under this new system, the freight represented by the various types of ship- 
pers will be more important to indivimial carriers, not less, as the tonnage offered 
hy such parties will represent a much larger percenta£[e of the capacity of an indi- 
vidual carrier than it did of the conference. Even more importantly, conferences will 
be unable to dictate (or police) the terms that individual carriers choose to negotiate 
with these parties. 

Under the present system, a conference has the ability to dictate whether and on 
what terms a carrier will deal with an NVOCC, a freight forwarder, or other ship- 
pers, thereby opening the possibility of unfair discrimination. Under S. 1356, the au- 
thorization of service contract confidentiality and other provisions of the bill will 
eliminate the ability of conferences to oversee the terms of a contract. Competitive 
options will proliferate as individual carriers bid for the tonnage of all shippers — 
including NVOCCs and freidit forwarders - to fill their ships. In short, the bill 
strips carrier conferences of Uieir ability to enforce unfair discrimination, and estab- 
lishes a truly competitive marketplace to provide competitive choices for all ship- 
pers, without unfair discrimination. 

Finally, S. 1356 includes regulatoiy backstops to insure that the competitive mar- 
ketplace will function. For example, the bill amends Section 10 of the Shipping Act 
of i984 to forbid any carrier from subjecting any person, locality, class or type of 
shipper to an unreasonable refusal to deal. iKiis includes, of course, refusals to ofTer 
ocean contracts. The same provision forbids an^ carrier from refusing to negotiate 
with a shippers' association. The bill also provides that a conference may not boy- 
cott, take any concerted action resulting in an unreasonable refusal to deal, or im- 
plement a policy or practice that will result in an unreasonable refusal to deal. like 
the other provisions mentioned, this provision also covers ocean contracting. 

Question. I share your many of concerns about the ability of ocean carrier con- 
ferences to inhibit competition. Could you please provide more details on specific as- 
pects of the l^ipping Act of 1984 that have allowed this situation to continue? 
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Answer. My prepared testimony beginning on paoe 2 outlines a most recent exam- 
ple of what a oonierence has been able to oo to inhibit competition. Also, many ex- 
amples of the problems that have existed for shippers under the reffulatory scheme 
of ttie 1984 Act are included in the Petition that was filed by the League with the 
Federal Maritime Commission on July 11, 1994, seeking an investigation and relief 
from the anticompetitive practices of the Trans-Atlantic Agreement (now the Trans- 
Atlantic Conference Agreement). Inasmuch as the League's Petition includes sixteen 
verified statements from a diverse group of shippers (including NVOCCs) that de- 
scribe in greater detail the problems ana difficulties of shippers in dealing with the 
conference, we are sending you a copy of the Petition witn these responses. All of 
the difficulties noted in the Petition nave, of course, taken place under the Shipping 
Act of 1984. 

Provided below is an overview of the primarv problems experienced by shippers 
under the scheme of the '84 Act that relate to a lack of competition. 

1. The '84 Act allows for the existence of "super-conferences"— conferences that 
control more than 70 percent of the maiket share in a particular trade lane. With 
anti-trust immunity (in the context of the present statue), these super-conferences 
have become too large and powerful and have created an unlevel playing field with- 
in the industry. 

Question, Conference members have refused to take independent action on the 
conference's rates, despite repeated requests by shippers to do so. Althouf^ the 
Shipping Act of 1984 gives a mandatory right to a carrier to take an lA, nothing 
in Uie Slipping Act requires conference members to take an lA. The power given 
to the conferences to control the marketplace makes the statutory ri^t of independ- 
ent action pale in comparison. More fundamental change is necessary to establish 
a truly competitive marxetplace. 

Question. There is a lack of alternatives to the large conferences. There are very 
few independents in those trade lanes where super-conferences exist and those inde- 
pendents that exist price their services lust below the conference. The super-con- 
ferences generally include the lai*gest and most-efficient carriers, which forces ship- 
pers with large volumes and sopnisticated service needs to use the conference de- 
spite their dislike or dissatisfaction with the conference. 

Question. The ability of conferences to regulate service contracts [46 UJS.C. App. 
Sec. 1703(aX7)] has led to unreasonable regulation and burdens on contracting that 
have prevented shippers and carriers from developing economic partnerships that 
meet the individual needs of both parties. For example, under the TAA at the time 
the League's Petition was filed, contracts could only oe for a one year term thereby 
reducing rate stability for shippers; all contracts were required to start and end on 
the same date, reducing fiexibility; contracts and contract amendments were re- 
quired to be approved by a majority of the conference resulting in delays and ineffi- 
ciencies; and uie conference refused to engage in serious contract n^[otiations and 
instead presented shippers with '^ake-it-or-leave-it" arrangements based upon a 
pre-determined conference business plan. Shippers that refused to take the deal" 
would have to pay the substantially nigher tariff rate levels. The League has every 
reason to believe these practices continue to exist under TACA today. 

To correct many of these problems we have outlined below some of the elements 
that require changes to the Act. These include: 

• tJie elimination of tariff filing and other unnecessary and counter-productive ac- 
tivities; 

• legalization of confidential contracts for ocean transportation services; 

• preservation of ocean common carriage through the availability of carrier-issued 
price lists; 

• clarification of the United States' ability to police the activities, including rate- 
setting, of carriers controlled bv foreign governments; 

• establishment of clear authority of the United States to protect US-flag carriers 
and freight forwarders against unfair foreign laws and practices; 

• simplified and fair treatment of various types of third-party services; and 

• the abolishment of the Federal Maritime (x>mmission. 



Questions Asked by Senator Pressler and Answers Thereto by Mr. 

GlOVANETTI 

Question. Worldwide containership is projected to increase faster than the rate of 
economic growth. Containerships are also getting larger and more economical to op- 
erate. Shouldn't these conditions increase competition among carriers for all cam, 
regardless of ler size, and place downward pressure on ocean transportation 

costs, to the 1 . of aU uiippers? 
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Answer. Certainly — for the short term. However, it is the fact of j^tential 
overcapacity that supports some of the concerns that the Shippers' Association Coa- 
lition has about the proposed Ocean Shipping Reform Act. Equity of rates based on 
the economic transportation characteristics of the goods shipped is the cornerstone 
of current law. One reason for this is the recognition by Congress that undue dis- 
crimination against small and medium-sized shippers can occur in both situations 
of market overcapacity and undercapacity or where an antitrust immunity exists for 
ocean common carriers. The fact that overcapacity in the mari^etplace may result 
in a reduction in rates for all shippers does not obviate the concern or need for rate 
equity. 

Congress should not lose sight of the fact that the current overcapacity in the 
worldwide containership industry may prove to be a short-lived maiket phenomena. 
Nor should it forget that conferences and other carrier agreements have the power 
to control and manage, with antitrust immunity, caf>acity in just such situations. 

Recent history has shown that ocean common carriers are particularly adept at 
addressing and managing situations of short-term overcapacity. Indeed, much of the 
current debate over uie proposed Ocean Shipping Reform Act has been generated 
by shipper animosity towaros successful actions oy carriers to control and reduce 
overcapacity situations. Conference agreements, such as the Trans-Atlantic Con- 
ference Agreement and its predecessor, the Trans-Atlantic Agreement, are notable 
examples. So too are "discussion agreements," such as the Eurooorde Agreement and 
the Trans-Pacific Stabilization Agreement. 

The success of these agreements should not be surprising, inasmuch as Section 
4 of the Shipping Act of 1984 gives ocean common carriers a number of capacity 
management tools, including, but not limited to, the ability to "control, regulate, or 
prevent competition in international ocean transportation." 46 U.S.C. § 1703(aX6). 

Congress should also recognize that even in periods of temporary overcapacity, the 
number of potential ocean carriers in any given market is limited. Ocean shipping 
is not like the domestic trucking industry, where independent owner-operators can 
enter the market with relatively low entry costs. There are veiy hi^ capital costs 
that present barriers to entry into the ocean transportation industiy. Operating 
costs are also fixed and high. Thus, while there may oe competition between exist- 
ing ocean common carriers, including situations in which carriers may enter and 
leave various trade lanes, the number of new start-up carriers has remained lim- 
ited. 

Finally, Congress should recoGfnize why the current regulatory system has been 
in place for over eighty years. While low rates are obviously of key interest to all 
shippers, stability and reliability of service and rate equity are also of equal or per- 
haps even greater importance. Overcapacity leading to temporary but destructive 
rate wars has been one part of the business cycle in the ocean liner industry since 
at least the advent of tne steamship in the middle of the last century. Since the 
1870s, one of the primary justifications for the liner conference system has been to 
allow ocean carriers to act collectively to ensure some stability in the provision of 
ocean carrier services. The only reason why governments and shippers have toler- 
ated conferences - and their potential abuse of their antitrust exemption - is their 
understanding that the ability of shippers to engage in international commerce, and 
the grewth ofintemational trade between nations, is dependent on a reliable system 
of ocean transportation. 

We submit that any review of the regulation of international ocean shipping must 
start from this vei^ basic premise. Ocean shipping is but a means to an end. To 
gain access to foreign and domestic maikets, tJ.S. shippers heavily depend on the 
availability of competitive and non-discriminatory ocean transportation services. 
Ocean shipping is tne bottleneck through which all trade flows. It is already a con- 
centrated industiy, demonstrating oligopolistic and even monopolistic characteris- 
tics. The Shippers' Association Coalition is concerned that the introduction of rate 
confidentiality into an international shipping industry that emoys an exemption 
from the antitrust laws would simply encourage unreasonable discrimination 
against small and medium-sized shippers. To do so in the current market environ- 
ment, which is already showing incipient signs of a severe rate war, will only wors- 
en the natural outcome of such le^slation. 

In a short-term time frame, it is possible that all shippers may benefit from the 
rate wars that may be generated by overcapacity. However, in the long term, we 
believe that history has shown that such rate wars ultimate^ lead to a roduction 
of competition as a result of carriers either goins bankrupt or leaving the trade. The 
net result is hi|^er rates and less service for all shippers. Furthermore in both the 
short and lon^ term, laige multinational shippers are likely to enjicy dispropoition- 
ately discriminatoiy lower rates as carriers seek to lodc-in large vohime snippers 
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while seeking to recoup their discounts to these shippers by charging above -cost 
rates to small and medium-sized shippers. 

The Shippers' Association Coalition submits that the ultimate effect of the com- 
bination of overcapacity and a dere^lated market will be less service, hi^er rates, 
and the creation of a distorted pricmg environment where small and medium-sizea 
US. importers and exporters are placed at an unfair competitive disadvantage while 
competing in international trade. The fact that S. 1356 would retain the right of 
ocean common carriers to act collectively pursuant to an exemption from the anti- 
trust laws while at the same time reducing effective government oversight will sim- 
plycomDOund this problem. 

The Shippers' Association Coalition is aware that some advocates of deregulation 
argue that, used in conjunction with the conference system, the contract and tariff 
rate transparency and "me-too" provisions of the Shipping Act of 1984 may keep 
ocean carrier rates artificially high. The Coalition, however, respectfully submits 
that these provisions in existing law may actually enhance competition and protect 
U.S. shippers in a downward pricing market environment. This is perhaps best ex- 
hibited by the fact that some of the most vocal proponents for eliminating the t€uifT 
publishing and "similarly situated shipper^ provisions of the 1984 Act have actually 
relied upon these provisions of current law to take advantage of the current down- 
ward pricing levels being experienced in both the Trans-Pacific and North Atlantic 
Trades. 

For example, on February 2, 1995, a representative of Blue Diamond Growers, in 
her capacity as President of the Agriculture Ocean Transportation Coalition, testi- 
fied before the House Subcommittee on Coast Guard and Maritime Transportation 
in favor of amending the Shipping Act of 1984 to eliminate contract and tariff rate 
transparency on the grounds that U.S. exporters are placed at a competitive dis- 
advantage through the public filing of such rates. Yet, m the January 26, 1996 edi- 
tion of the Journal of Commerce, tnis very same representative was quoted as being 
reluctant to sign a service contract in the Trans-Pacific trades unless such a con- 
tract containea a ''most-favored shipper^' clause to ensure that her company obtained 
rates competitive to those of other snippers. Such clauses are generally a guarantee 
by the carrier that they will charge the lowest available market rate to the shipper^s 
goods. They are virtually impossible to enforce without some from of objective con- 
tract and tariff rate transparency, such as tariff filing, from which the carrier's mar- 
ket rates can be derived. 

Similarly, the December 14, 1995 and January 4, 1996 editions of the Journal of 
Commerce reported that Hapag-Lloyd, a German carrier, recently initiated a mini 
rate war within TACA, the conference for the North Atlantic trades, when it offered 
preferential contract rates to the very largest Grerman forwarders and Grerman 
chemical shippers. Similar contract terms were demanded and received by compet- 
ing shippers. However, absent the "me-too" provisions of the Shipping Act of 1984, 
it is very conceivable that these rate reductions would never have extended beyond 
Hapag-Lloyd or the foreign shippers it was favoring. In fact, in a confidential pricing 
environment these deals may have never seen the light of day. The Shippers Asso- 
ciation Coalition submits that the adverse impact such an action could have on UJS. 
intermediaries; U.S. shippers; and the U.S. economy as a whole is obvious and is 
a clear argument against eliminating these provisions of current law. 

The bottom line is that the contract and tariff rate transparency and "me-too" pro- 
visions which constitute the major components of the system of common carnage 
embodied in the Shipping Act oi 1984 enhance competition while at the same time 
protecting U.S. shippers in a downward pricing environment. Even the most vocal 
advocates of deregulation rely on these provisions to protect their interests under 
certain market conditions. Rather than be eliminated, as proposed in S. 1356, the 
Shippers' Association Coalition submits that Congress should simply refine these 
tools to ensure additional competition with adequate safeguards. 

Question, Small shippers have increased their ocean shipping market power by 
forming shipper's associations. During this yearns ocean snipping reform debate, 
shippers associations have voiced concerns over the potential for Targe shippers to 
gain concessions from carriers that will result in increased ocean transportation 
costs for shippers associations. Even under the current regulatory system, it seems 
reasonable to expect that shipper's associations would attempt to gain equivalent 
maiket power tmx)ugh growth (e.g., through mergers of multiple shippers associa- 
tions). Would such an evolution of shippers associations improve their ocean ship- 
ping maiket power under the current regulatory system and under the system pro- 
posed in S. 1356? 

Answer. Shippers' associations have been very successful in improving the market 
leverage of small and medium-sized shippers in the international trades. Certainly, 
many of the members of the Shippers' Association Coalition have become some of 
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the most important major shippers in some commodity trade lanes. However, while 
the growth m shippers associations as a method of countering the market power 
of carriers makes theoretical sense, it is often diflicult to translate into muketplace 
reality. The key reason is the fact that ocean common carriers do discrimmate 
against shippers' associations. From the business perspective of ocean conunon ear- 
ners and conferences, the desire to engage in such discrimination is perfectly under- 
standable. By consolidating small ana medium-sized shipments to obtain volume 
discount rates, shippers' associations represent a reduction in the potential aggre- 
gate profit margins that the carriers may be able to obtain if they retail their serv- 
ices directly to small and medium-sized shippers. Since at least 1911, when the Su- 
preme Court held that railroads could not discriminate against shippers' associa- 
tions simply because they aggregated cargo, the federal government nas recognized 
that such discrimination should be unlawful whenever a single mode of transpor- 
tation exercises exclusive control over a shipper's ability to access a distant manet. 
ICC V. Delaware, Lackawanna, & Western Railroad. 220 U.S. 235, 242-243 (1911). 
This prohibition is embodied in the Shipping Act or 1984, which provides that dif- 
ferent levels of rates and services are allowed based on the transportation economics 
of shipped goods, but that it is unlawful to discriminate between competing shippers 
based on non-transportation characteristics; for example, whether a shipper is a 
non-beneficial owner of the shipped goods. 

Unfortunately, as is documented in the Report of the Investigating Officer in FMC 
Fact-Finding Investigation No. 20, carriers and conferences often enffa^je in a num- 
ber of activities that many shippers' associations perceive as being aesigned to un- 
dermine their viability. Representatives of shippers' associations such as the defunct 
Consumer Electronics Shippers Association and the Natural Rubber Shippers' Asso- 
ciation have publicl;^ complained that they were forced out of business due to the 
discriminatory practices of carriers and conferences. 

Even Coalition members who have been able to develop volumes comparable to 
those of larger shippers and acceptance from carriers at the bargaining table as le- 

Sltimate representatives of their members still escperience overt and subtle forms of 
iscrimination. Carriers and conferences oflen remse to provide competitively eoual 
rates even when shippers' associations bring to the bargaining table an equal or 
larger volume of freignt than those offered by beneficial interest shippers, mdeed, 
it is not uncommon for carriers and conferences to offer substantially lower contract 
rates to individual shippers for contract volumes that are far below those provided 
by shippers' associations. Such actions are generally not justified by most standard 
principles of economies of scale. They are indicative, however, of a tendency to im- 
pose discriminatoiy higher costs on shippers who use shippers' associations and to 
discourage the formation or participation in associations. Unfortunately, the Federal 
Maritime Commission's interpretation of the prohibited acts provisions of the Ship- 
)ing Act of 1984 has been carrier-biased and wholly inadequate to remedy afier-the- 
act injuries to shippers' associations. 

The Shippers' Association Coalition believes that the least intrusive and more con- 
structive metliod of protecting against carrier discrimination is ensuring that all 
shippers have access to equal bargaining power in the marketplace. The members 
of the Coalition attribute much of their success in the international trades to the 
fact that they have sought and obtained a harmonious woridng relationship with 
ocean carriers and conferences. Strong, mutually beneficial long-term conunerdal re- 
lationships are not built upon filing complaints with the Federal Government, but 
instead by building a relationship of mutual understanding between carriers and 
shippers' associations that associations represent an economic benefit, not a poten- 
tial reduction in profits, for carriers. 

That having been said, the only reason why many shippers' associations have 
been able to grow and achieve success in the international trades is because the cur- 
rent system of common carriage - embodied in the tools of contract and tariff rate 
transparency and the "me-too* rights of similarly-situated shippers • has given them 
the aoilitv to commercially offset the natural tendency of carriers to discriminate 
against them. Simply put, contract and tariff rate transparency and the ri^t to 
"me-too" service contracts are negotiating tools that ensure that uppers' associa- 
tions can determine whether they are being discriminated against and demand that 
thesy be accorded the same contract terms afforded other shippers shipping goods of 
similar volumes, classifications, and trade routes. 

Shippers' associations are simply a form of market self-help for small and me- 
dium-sized shippers. If Congress wants to encourage small and medium-sized ship- 
pers to aggregate their cargo and use shippers' associations, it must preserve and 
enhance the tools that associations need to survive in the marketplace. S. 1356 does 
exactly the opposite. By eliminating both contract and tariff rate transparent and 
the right to *me-too" service contracts, it virtually guarantees that small and me- 
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dium-aixed shippers will not be able to effectively fonn or join shippers' associations. 
The logical, if ironic» outcome that would result finom enactment of S. 1356 is that 
it would increase the need for shippers' associations on the part of small and me- 
dium-3iied shippers while at the same time substantially hindering their ability to 
effective^ create and operate them. 

hideed. as the Northeast Journal of Transportation stated in an August 14, 1995 
editorial about HJR. 2149, the House counterpart to S. 1356: 

"^jnall and medium-sized shippers would be severe^ hurt by the proposed Ocean 
pipping Reform Act of 1995 .... It is important for Congress to recognize the impor- 
tance ofVeepiiig the playing field level for the small and medium-sized shipper. The 
aomJI shipper often represents the greatest area of economic growth and nequently 
tt|)0«rKeaaa the development of new marketplaces. Ahhou^ these shippers are ably 
i^pr^aented through their associations, they are stiU small, and in the real world 
do not have the economic clout of multinational/transnational shippers. It would be 
v^ry «hort-siffhted of Congress to de-regulate ocean shipping to the disadvantage of 
th0 small and medium-sized shippers whose enterprises pay the frei^t through emr 
piuvuwnt and taxes." 

^tt4^tion. The Shipper's Association Coalition on the Ocean Shipping Reform Act 
vU* \9(^5 has indicated that confidentiality of ocean transportation rates could benefit 
cvrtain low vahie commodity exporters and that statutory authority currently exists 
U> «A%nnpt ocean transportation of such commodities from tariff filing. Why has this 
\iai oivurred? 

Answer. The statutoiy authority for exempting agreements or activities from the 
«iKiuin>ments of the Shipping Act of 1984 appears in Section 16 of that Act, 46 
i»l«,0. App. § 1715, which states as follows: 

*^Vh« Commission, upon application or on its own motion, may by order or rule 
«A«nu>( fbr the future any class of agreements between persons subject to this chap- 
el* ar ai\y specified activity of those persons from any requirement of this chapter 
U it finds that the exemption will not substantially impair effective regulation by 
VH« tVmmission, be unjustly discriminatory, result in a substantial reduction in 
vv&upi^tition, or be detrimental to commerce. The Commission may attach conditions 
W aiw exemption and may, by order, revoke any exemption. No order or rule of ex- 
v^u^ion or revocation of exemption may be issued unless opportunity for hearing 
Km Wen aflbrded interested persons and departments and agencies of the United 

'lH«) roason this section has not been used to exempt certain types of commodities 
(W^u the public tariff and service contract filing requirements is because the FMC^ 
^^'ii\g in large part upon legislative history — ^has inteipreted its exemption auUior- 
lU viuier this section very narrowly. In Motor Vehicle Manufacturers Association of 
**\€ VH»/*<i States— Application for Exemption of Vehicle Shipments from Portions of 
o\i Shipping Act of 1984, 25 S.R.R. 849 (1990), the FMC stated: 

"^fh^ 1984 Act prescribes a specific statutory scheme which the Commission has 
^«<4i charged with enforcing. Section 16 of that Act does not provide authority to 
K^^9A or substantially amend that statutory scheme." 

\j^ , at 852. In Motor Vehicle Manufacturers Association and Wallenius Lines — 
/WhI Application, 26 S.R.R. 1269, 1278 (1994), the following quotation from testi- 
^V^kUKV Ky ^ previous FMC Chairman before the House was cited: - 
"^*ftw Commission views exemption legislation as a matter of disposing of needless, 
^HSV^^M^ry and unproductive procedural requirements rather than a matter of sub- 
iVhv^V^ and, therefore, would be unlikely to grant exemption from the Acts in the 
i\y^ v^" substantial opposition." 

VXi4M\ibus Maritime Bill — ^Part 1: Hearings on H.R. 2769 before the Subcommittee 

«*M. wKant Marine, 96th Cong., 1st Sess. 93-94 (1979). In Petition for Exemption 

ft }VOCC Tariff FUing Requirements, 26 S.R.R. 240 (1992), the FMC stated that: 

taior John B. Breaux, Chairman of the Senate Subcommittee on Merchant 

Kt^^ likewise expresses serious doubts about whether the Commission has the 

Uiv to issue the proposed exemption, even if inclined to do so." 

the FMC would have to change its view on the purposes of the exemp- 

I «iwit or Congress would have to instruct the FMC to do so— or amend the 

^ to produce substantive exemptions from the requirements of the act. An- 

V^^ie to sai result would be for Congress to exempt specific industries 

^^ niink - ' "•» the 1984 Act for forest products, recycled metal scrap, 

. See, Section 8(aXl) of the Shipping Act of 1984, 46 
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Questions Asked by Senator Pressler and Answers Thereto by Mr. 

MclNERNEY 

Question. Please explain how middlemen such as your company would be able to 
compete with large shippers for low ocean transportation rates within the system 
proposed byS. 1356, the Ocean Shipping Reform Act of 1995. 

AasYfer. The benefit of the changes proposed by S. 1356 would accrue more to the 
smsdler shipper than the larger snipper. The reason for that is because under the 
existinff system the large exporters already e^joy considerable leverage in negotiat- 
ing with the carriers. Obviously they want more, and under the changed rules even 
tiie big shippers will e^joy savings because the balance of power will tip. Presently 
the conferences have the greatest concentration of power. But very large shippers 
like Ford and Dupont fdso have considerable ability to negotiate point to point spe- 
cific commodity rates for their numbers of containers. 

However under the existing system the small exporter has zero bargaining power. 
He is free to pay the published common carriage rate which is usually the mghest 
price, not the lowest price. 

The key change in S. 1356 is that freight forwarders/consolidators will be able to 
si^ confidential service contracts with specific steamship lines. For the first time 
this would allow the forwarder/consolidator to use its volume buying power to nego- 
tiate lower rates and offer them to smaller shippers. This creates a new business 
maiket for the forwarders and allows the small shipper an effective alternative to 
neeotiating with carriers and/or conferences from a weak position. 

Question. Confidential contracting in ocean shipping would make it difficult to de- 
termine whether the following were occurring: 

• Foreign controlled carriers unfairly dumping below cost transportation on the 
ocean shipping market; or 

• Gamers unfairly discriminating against shippers due to their type (e.g., 
NVOCC's, freight forwarders, or shippers associations), size, or nationality rather 
than the economic or transportation cnaracteristics of their cargo. 

If these concerns could not be adequately addressed, what requirements, other 
than confidential contracting, would the American International Freight Association 
have for ocean Shipping reform legislation? 

Answer. Importers and exporters, like all buyers, do not only choose a carrier be- 
cause of low rates. A fair value service must be provided. If any carrier, domestic 
or foreign chooses to offer high quality service at oelow cost, they should be free to 
do so. ^himpin^ is a lughly charged buzz word. Let the market prevail. Those who 
choose to sell below cost will eventually pay the consequences. 

With respect to the possibility of discrimination against forwarders/NVOCCs by 
the carriers and/or conferences, this remains a source of concern. On the one hand 
it is possible that the very fact that we will be able to do confidential service con- 
tracts as NVOCCs may allow free market forces to protect us. But on the other 
hand the conferences have discriminated against NVOCC's historically and we know 
they would like to be able to continue this practice. This is the weakest area of the 
biU from our perspective. 

The American Intemational Frei^t Association would support passage of S. 1356. 
The other requirement of NVOCCs which must be includea is elimination of Tariff 
Filing and separation of the distinction between NVOCC and frei^t forwarder. 
These last pomts are not afterthou^ts. They represent that portion of the reform 
bill which specifically addresses forwarders/NVOCC problems and are vital to our 
support of Uie legislation. 

Questions Asked by Senator Pressler and Answers Thereto by Mr. Powell 

Question. Mr. Powell, do you agree that confidential contracting without con- 
ference approval will provide individual carriers with greater freedom from con- 
ference interference in their contracting arrangements? If not, why? If so, why don't 
you believe this will increase frei^t forwarders' ability to shop around for the best 
contract terms from several carriers? 

Answer. NCBFAA objects to providing for unsupervised confidential contracting 
when that right is linked to retention of antitrust immunity by the carriers. While 
you give itie conferences the power to set rates and prices on a joint basis, you will 
also permit them to do so in secret. This renders any enforcement of protections 
against unfair discrimination impossible. What mechanism is there to penetrate the 
terms of the agreement and determine if it is violative of Shipping Act provisions? 

Thus, in direct response to the Chairman's auestion, while this may benefit some 
individual carriers and some shippers, it is likely to force forwarders and other 
intermediaries to negotiate in the dark. There must be sufficient transparency to 
permit oversi^t by an independent regulatory agency. 
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Question. Confidential contracting in ocean shipping would make it difficult to de- 
termine whether the following were occurring: 

• Foreign controlled carriers unfairly dumping helow cost transportation on the 
ocean shipping maricet; or 

• Carriers unfairly discriminating against shippers due to their type (e.g., 
NVOCCs, frei^t forwarders, or shippers associations), size, or nationality rather 
than the economic or transportation cnaracteristics of their cargo. 

If these concerns could not be adequately addressed, and confidential contracting 
could not be included in ocean shipping reform legislation, would the National Cus- 
toms Brokers and Forwarders Association continue to supjport the elimination of the 
legal distinction between NVOCCs and frei^t forwarders/ 

Answer. Yes, the NCBFAA is prepared to withdraw support for universal con- 
fidential contracting if antitrust immunity is retained and if suitable protections 
cannot be provided intermediaries and small shippers. NCBFAA will, in all events, 
support the elimination of the legal distinction iMstween NVOCCs and freight for- 
warders. 

Questions Asked by Senator Pressler and Answers Thereto by Mr. 

McWiLLIAMS 

Question. Your prepared statement recognizes that many small ports are having 
trouble competing with larger ports for containership business. This trend reflects 
the maturation of land transportation networks, natural geographic factors, and the 
advantages of economies of scale as the ocean shipping industry becomes more com- 
petitive. This change is occurring under the current ocean shipping regulatorv sys- 
tem. Which provisions in S. 1356, the Ocean Shipping Reform Act of 1995, do you 
consider as accelerating this change? Please explain your response. 

Answer. The elimination of tariff filing will nave an adverse impact on small and 
medium sized ports. As you know, current law requires that tariffs be filed with the 
Federal Maritime Commission, which allow carriers to openly compete with one an- 
other with full knowledge of what was being offered to their respective customers. 
The open competitive system allows port authorities, both large and small, to assess 
the competition and adapt to customers' changing needs for timely and efficient 
services. Traffic patterns nave been set under this system and whole port commu- 
nities have made significant investments based on those patterns. It is true that 
small and medium sized ports have difficulty preserving container traffic under the 
existing system for numerous reasons including those fisted in the precept of your 
question. Radical deregulation would make preservation of container traffic an im- 
possible task for some ports. 

I believe that covert agreements between carriers and shippers will lead to agree- 
ments to bypass certain ports in favor of large mega-hub ports if such arrangements 
prove to reduce costs for both parties. These discriminatory arrangements could 
occur in spite of any particular port's ability to compete and respond to customers' 
needs. Therefore, port communities will be at the mercy of the secret decisions of 
a few carrier and shipper executives without public recourse. Additionally, the cut- 
throat competition that will occur under a radically deregulated system may drive 
smaller carriers out of business — many of which have invested in terminals at our 
nation's small and medium sized ports. 

Question. You expressed concerns about the potential for certain types of carrier/ 
shipper and carrieiycarrier arrangements to be used to circumvent requirements to 
contribute to shoreside labor fringe benefit funds. Please explain how this is occur- 
ring under the current regulatory S3rstem and how this would change under the reg- 
ulatoiy system proposed in S. 1356. 

Answer. Fringe beneffts for meeting the medical and other needs of our longshore 
workers are derived from contributions from carriers and shippers. Third party dis- 
putes concerning the amount or absence of contributions from anv particular partv 
can be arbitrated by the Federal Maritime Commission. Historically, this independ- 
ent agency has struck a fair balance between the rights of carriers, shippers, and 
longshore workers. There have been relatively few disputes under the current regu- 
latory system which has contributed to better labor-management cooperation. 

Transferring this function to a politically sensitive Cabinet Department such as 
Transportation may lead to a signiffcant shift in favor of one party over another 
when regulating these labor maritime assessment agreements. Wny would Congress 
wish to take a chance on a Department with no experience in regulating labor 
agreements, when in fact, the Federal Maritime Commission has performed this 
task admirably and fairly and without provoking labor unrest? 
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Questions Asked by Senator Pressler and Answers Thereto by Mr. Bowers 

Question. Your prepared statement recognizes that man^ small (Mrts are having 
trouble competing with larger ports for containership busmess. This trend reflects 
the maturation of land transportation networks, natural geographic factors, and the 
advantages of economies of scale as the ocean shipping industiy becomes more com- 
petitive. This diange is occurring under the current ocean shipping regulatoiv sys- 
tem. Which provisions in S. 1356, the Ocean Shipping Reform Act of 1995, oo you 
consider as accelerating this change? Please explain vour response. 

Answer. The provisions which would accelerate developments under the current 
ocean shipping regulatoiy system are those (1) whidi will eliminate contract tariff 
filing requirements and government repilation and enforcement; (2) which albw 
shippers and carriers to enter into oonndential service contracts; and (3) that will 
allow independent rate actions on service contracts. 

The proposed bill would ^ve the migor players in the shipping business advan- 
tages over the minor ones m ways that we had left behind us many decades a^. 
Thus, the m^jor carriers, because of their size and leverage, will tie-up the major 
shippers with mega-deals that, in the long run, will drive the smaller carriers out 
of business. The ahieadv-evident movements of these carriers for alliances witii one 
another, for buy-outs, lor consolidations and tiie introduction of larger vessels will 
only compound the effects of these secret deals — and vice versa — bv giving them a 
dominant position in dealing with shippers as well as with the Part Authorities. 
They will be able to recirrange traffic patterns by limiting the number of ports where 
their ships will be calling and from which their cargoes will be transported inland 
and to other port areas, as well as by truds and rail. Ports as well as stevedores 
and their asents, will not be able to evaluate trends in the marketplace or to attract 
the needed Dusiness where the traffic patterns are firmly set in advance. 

More to the point: Constraints against unreasonable discrimination and abuses of 
economic power cannot be enforced without the availability oi pndng information, 
in order for the public to gauge the reasonableness and competitiveness of rates and 
services that are offered to them. Pbrts with the best truck and rail centers wiU sur- 
vive while other ports will become 'Yeeders" or will otherwise decline. Billion doUar 
facilities wiU have to be mothballed, while entire communities that have been built 
around these ports will suffer. In the process, ILA longshoremen in those ports will 
see their jobs fade away and their fringe benefit funds wiU be underfunded because 
of the lack of contributions for manhours of woik or tonnages, as the case may be, 
in those ports. 

We also maintain that, in the course of events, communities that rely upon tax- 
ation of maritime facilities and activities will suffer as their income slou^is off. 
Pbrts that require dredging will become feeder ports, because of the inability of the 
laraer, more productive vessels that come to dodc fullv loaded. Great Lakes' ports 
win decline as cargo is fed to bading centers at the distant terminals of the Mis- 
sissippi and Ohio Rivers. The impact on exporters wiU be enormous. The cost of 
transportation will escalate due to the distances that must be traversed to reach 
load centers or to be delivered by barge and feeder vessels. Our natk>n's hi^wavs 
that already are overburdened and the attendant pollution will increase, due to the 
need to transport shipments by truck to rail terminals and direct^ to distant poits 
for delivery to carriera. 

Question. You expressed concerns about the potential for certain types of carrier^ 
shipper and carrieircarrier arrangements to be used to circumvent requirements to 
contribute to shoreside labor fringe benefit funds. Please explain how tbis is occur- 
ring under the current regulatory system and how this woula change under the reg- 
ulatory system proposed in S. 1356. 

Answer. It must oe kept in mind that longshoremen's fHnge benefit funds are es- 
tablished and administered independently on a port by port basis, with no port- 
ability or inter-relationships. Accordingly, declines resulting from the foregoing fac- 
tora in a porf s tonnages, manhoure or other factora that are the yardsticks for local 
empbyers' contributing to the funds obvtousl;^ will have commensurate adverse ef- 
fects on the available sources to finance medical, hospitalization, pensk>n, holidays, 
vacations, royalties (wage supplements) and other localty-provided contractual bene- 
fits. 

In the wake of the above-noted chaiu»s, the proposed legislation wiU sooner or 
later place inordinate pressures on the iLA's emplojfera to compete, by slidnff away 
at the wages and fiinge benefits of the ILA woikforoe. Similar effects wiU befall the 
nmchinists. truckers, office clerical, rail woiken and general tradesmen who make 
up the bulk of the three-quarters-of-a-mUlion direct and indirect domestic Jobs na- 
tionwide in the landside portk>ns of the maritime industiy. 
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Tlia fut 9ff9Ct of 'slot chartering and other bi-lateral arrangements that will pre- 
vail in the wake of this Bill will be to shift ocean shipping from current ports of 
ingress and egress to load centers', to whidi outbound cargoes will be sent oy land 
transportation and inbound to be picked up by rail and trudc, will be to downsize 
and degrade ports where thousands of bngshore and related personnel and their 
families now five and woik. The establisfaea fringe benefit funds that cover medical, 
pension, inoome, holidays and vacation for longshoremen and their families will suf- 
fer because they will be olaoed at certain risk as they become underfunded. Our 
memben will lose these ninge benefits, because the sources to purchase them will 
disappear and will effectivelv be diverted to the load centers. Indeed, some of these 
pofts^Ainds already are depleted or vulnerable and have been buttressed by agree- 
ments and understandings to permit contractual wage increases to be re-allocated 
to those funds. Further msplaoement of caigoes from those ports to others will pre- 
cipitously sound the death-knell of those funds that already are jeopardized and will 
plaoe still more fringe benefit funds in those ports that are just aoout paying their 
way, in t^ red. 

'nius, the acceleration of the dianges wrou^t by this biU, as described above in 
the response to the previous question, will realistically accelerate or prompt the in- 
solvency and demise of port fringe benefit funds at an even f^reater rate than other 
sequelae to be anticipated. Furthermore, responsibility for withdrawal liability pay- 
ments would become dif^sed as carriers will attempt to pass on this obligation or 
liability to "slot charterers." In some cases this will simply push them into bank- 
ruptcy. Ports that now maintain several terminals to service a number of carriers 
and activities will face the closing of their terminals that can no longer be justified, 
as and when the mig'or carriers and shippers exercise their powers to rertrict and 
constrict their loci for loading and dischaige of cargo. 

Questions Asked by Senator Prbssler and Answers Thereto by Mr. Vbrdon 

Question, Much has been said about the domination of U JS. ocean shipping trade 
and carrier conferences by foreign carriers. How would S. 1356, the Ocean Shipping 
Reform Act of 1995 enable ^u to remain competitive with foreijgn carriera? 

Answer. The 1984 Shippinff Act and the proposed reform legislation regulate com- 
petition in the liner trades, where the American carriers hold about 20% of the mar- 
Ket. The American carriers' market shares in other segments which are regulated 
under different competition laws, sudi as bulk grain, coal, oil, etc., are much bwer. 
Changes to the 19»4 Shipping Act thus must not impact neg[atively on American 
liner carriers' ability to compete, which I believe is the premise of your question. 
The competitiveness of the American carriers in all segments could be improved 
by changes in difierent laws, including, tax, safety and labor requirements. These 
laws are property not addressed in S. 1356, although certain improvements are pro- 
posed in other le^slation. In terms of the competition laws, S. 1356 mi|^t help en- 
able the U.S. camera to remain competitive by stren^ening the substantive stand- 
ards for punishing unfair coiiq>etition by foreign camera. The proposal would permit 
attacks on unfair competitive behavior not only by govemment-controUed carriers, 
but also by othen whose affiliations would permit them to price predatorily or oth- 
erwise contrary to the normal profit motive. Also, and most importantly, by preserv- 
ing antitrust immunity, the proposal would help ensure that American camera are 
nn subjected to concerted predation by foreign oompetitora which, like it or not, is 
far more likely in a regime where con^!etition is regulated only under domestic anti- 
trust laws. 

Question, Some shipper's associations, fi«i^t forwardera, and ports have raised 

oonoems about the potential for unfair earner discrimination against them under 

the regulatoiy system envisioned by S. 1356. Whidi provisions of this deregulated 

system would prohibit sudi discrimination and how would these provisions work? 

Answer. S. 1356 would result in a substantial increase in the volume of car«> 

i] HP contracts. While this should benefit both shippera and carriera, it al- 

.^ d iiition means more discrimination in pricing. Nevertheless, several anti- 

imi] «in nrovisions would remain in effect with respect to common carrier 

[% 10(bXl)). Certain related prohibitions for common and contract 

m I ^< « a/O retained, e.g. sections 10(bX2) (proscribing retaliation against 

vrs fi] a complaint or using other carriera), 10(bX4) (unreasonable re- 

to h YB) (refusal to negotiate with a shippera' association). 

Oouu< 1 contracting in ocean shipping would make it difficult to de- 

w ther ivi« controlled carriera were unfair^ dumping bebw cost trans- 

uii oo DO If this concern cannot oe adequate^ ad- 

— »<. • A 1 not be included in ocean shipping reform 

i tuC««.«.ou An S. 1356 should be revisited? 
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Answer. The ability to police unfair competition by controUed carriers is essential 
to responsible reform legislation. In that vein and althou^ not directW covered bv 
S. 1356, we strongly support efforts to maintain independent status for the FMC. 
The Surface Transportation Board and the FMC mi^t be combined as a sensible 

Svemment streamlining effort. But the surviving entity must be independent so 
at its enforcement authority can be fully exercised relatively free of political inter- 
ference. 

QuBsnoNS AsKBD BY Sbnator Prbssler and Answers Thereto by Mr. Rhein 

Question. Much has been said about the domination of U JS. ocean shipping trade 
and carrier conferences by foreign carriers. How would S. 1356, the Ocean Shipping 
Reform Act of 1995 enable you to remain competitive with foreign carriers? 

Answer. There are two important issues that affect a US-flag carriei's ability to 
be competitive with a foreign-flag carrier. 

First, the US-flag carriers cort structure must be competitive. Three of the most 
important cost elements are operating cost, regulatoiy cost, and taxes. Today, the 
Umted States does not have a long term maritime policr^ that allows its fla^ carriers 
to be competitive in any of these areas. Currently, the Congress is considering legis- 
lation which would improve this situation. 

Second, since the international liner carriers operate in an environment where 
Toany different economic structures exist, trade policy must provide for all foreign 
earners to compete on a non-predatory oasis. For example, U.S. carriers and US 
businesses operate on a strict profit or loss basis, whereas some foreign carriers are 
owned by their state government or receive substantial support from their govern- 
ment and/or other sectors in their economy (see MarAd report Maritime Subsidies 
1993). The Controlled Carrier Act amendment in S. 1356 is an important tool to as- 
sure that foreign carriers do not engage in unfair practices which would prevent 
even economically efficient carriers from staying in the maiket. 

Question. Some shipper's associations, frei^t forwarders, and ports have raised 
concerns about the potential for unfair earner discrimination against them under 
the regulatoiy system envisioned l^ S. 1356. Whidi provisions of this deregulated 
system would prohibit such discrimination and how would these provisions work? 

Answer. It is critical, during the review of this issue, to understand that the more 
we move toward a contract carriage ^stem, the more discrimination occurs because 
by its veiy nature, each contract will be <tifferent. A contract will be the result of 
negotiations between a shipper or shippers and a carrier or carriers on all relevant 
issues including cost. Large shippers tend to have maiket power which will result 
in preferential prices ana terms of service for those shippers under contract car- 
riage. 

However, S. 1356 provides significant protection against discrimination in com- 
mon carriage in the folbwing sections: 

Section ICKbXl) 

No common carrier, either alone or in conjunction with any other person, directly 
or indirectly, may— except for ocean transportation contracts, subject a person, place 
or shipper to unreasonable discrimination; 

Section 10(bX2) 

No common carrier, either alone or in conjunction with an]^ other person, direct^ 
or indirectly, may— retaliate a^^ainst any shipper by refusing, or threatening to 
refbse, cargo space accommodations when available, or resort to other unfair or un- 

fc8tly discriminatory methods because the shipper has patronized another carrier or 
IS filed a complaint, or for any other reason; 

Section 10(^4) 

No common carrier, either alone or in conjunction with anv other person, directly 
or indirectly, may— subject any particular person, locality, class, or type of shipper 
or description of traffic to an unreasonable refusal to deal; 

Section 10(bX5) 

No common carrier, either alone or in conjunction with ai^ other person, directly 
or indirectly, may— refuse to negotiate with a shippers' association; 

Section 10(cXl) 

No conference or group of two or more common carriers may— boycott or take any 
other concerted action resulting in an unreasonable refusal to deal. 

Question. Confidential contracting in ocean shipping would make it difficult to de- 
termine whether foreign controlled carriers were imfiurly dumpinff below cost trans- 
portation on the ocean shipping market. If this concern cannot oe adequately ad- 
aresaecL and confidential contracting could not be included in ocean shipinng reform 
legislation, what other dianges included in S. 1356 should be revisited? 
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maSS^^I:.?^^^^ contains three suoiificant dianges to the 1984 Shipping Act: 
foMrl^?^ uidependent contracting, elimination of government tariff filing and en- 
^nti^u" f?^ providing for confidential contracting. Each one of these is sigdfi- 
mnd J^/^^"- I* w true that confidential rates and relating practices (if tarifffinng 
ff f- •f/^'^ment are eliminated) would make it more difficult for predatoiy rates 
3i«n ♦ wntroUed carriers to be discovered and policed. Another veiy inqwrtant 
M A ^< J ^^^ ^ ^® requirement that the remaining functions be transferred 
C^«n mdependent agency such as the new Intermodal Transportation Board pro- 
p«>Ma in the ICC legislation. Eadi item should be reviewed carefully and its impact 
on the maiket understood. 

QUBSnONS ASKBD BY SENATOR PRBSSLER AND ANSWERS THERETO BY MR. KOCH 

^leaUon, Much has been said about the domination of VS. ocean shipping trade 
and carrier conferences by foreign carriers. How would S. 1356, the Ocean ^pping 
Reform Act of 1995 enable you to remain competitive with foreign carriers? 

Answer. S. 1356 would allow Sea-Land and other UJS. flag carriers to remain 
competitive with foreign carriers by preserving without amendment the Shipping 
Act of 1984's sy^stem offiling and momtoring carrier amements at the Fedm«l Mar- 
itime Commission. The regulatory structure embodiea in sections 4, 5 and 6 of the 
1984 Act is an internationally accepted system that provides sufficient, neoessaiy 
regulatory certainty for carriers to plan and invest in new vessels, equipment, ter- 
minals and systems. 

In addition, the Federal Maritime Commission possesses hi^ily effective authority 
to investiffate and penalize unfair trade practices of foreign countries and carriers. 
Section 19 of the Merchant Marine Act, 1920, the Foreign Shipping Practices Act 
of 1988, and the Controlled Carrier Act (now section 9 of the Shipping Act of 1984) 
are components of an essential regulatory firamework to maintam &ee and non- 
discriminatoiy conditions in our foreign trades. 

Question, Some shipper's associations, fi«i^t forwarders, and ports have raised 
concerns about the potential for unfair earner discrimination against them under 
the regulatoiy system envisioned by S. 1356. Whidi provisions of this deregulated 
system would prohibit such discrimination and how would those provisions work? 

Answer. While some of these interests have raised such concerns, it is important 
to note that many others have not. Some of these entities have in fact ej^ressed 
their support for S. 1356. It is also important for the Committee to recognize that 
the competitive market forces facing j^rts are not significant^ affected by dianging 
the regulatoiy relations between carriers and shippers, and market forces will con- 
tinue to have their effects on ports regardless of whether the changes in S. 1356 
are enacted. 

Ocean commerce to and from the United States is the laigest trade in the world. 
Export and import tonnage throuj^ U JS. ports during 1994 totaled 1 billion metric 
tons. About ei|pty-nine percent of that volume was nonliner commerce, transported 
with confidential contracts not sul^ect to Federal Maritime Commission fihng or 
transparency. Confidential contracting has existed throu^out this century and it 
has not resulted in obstacles to UJS. exporters, importers or ports. Neither would 
allowing liner operators to have confidential contracts under the 1984 Act. 

One of the premises of transportation deregulation is that increased maiket forces 
will produce more competitive and efficient transportation systems. In order for that 
obiective to be successnilly accomplished, every transportation deregulation bill con- 
sidered and passed by Congress has recognized that the government does not need 
to be involved in the filing and enforcement of carriers' rates. The premise that ^v- 
emment resulation is necessary to make rates publiclv transparent, nondiscnm- 
inatoiy, ana enforced has been successfully abandoned in trucking, rail and air 
cargo— both domestic and international. In eadi of these cases, rates have in fact 
become more flexible, more responsive to maiket forces and as a result have been 
free to vary more than they did in a regulated environment. Conseouently, price dis- 
crimination has increased, but not to the detriment of carriers or shippers or Ameri- 
ca's commerce nor to an extent that Congress has serious^ considered reimposing 
rate or contract regulation. There is price discrimination in virtually eveiy economic 
sector of the American economy. Transportation is a service, not a utility, and can 
function effectively without the current law's tariff and contract restrictions. 

It would also be incorrect to assume that today's tariff system prevents rate dis- 
crimination. Rate discrimination occun eveiy dajy in foreign commerce. It cannot 
and should not be prevented. Volume rates are "discriminatoiy" against smaller vol- 

ne shippera and are entireJy proper and appropriate. Commodity descriptions, geo- 

aphic cUaymtiMSi and smpper specific Uuifis make discriminateiy distinctioaa. 
1 witn global transportation needs, the UJS. regulatoiy iy»- 




Digitized by 



Google 



293 

tern applies to only a fraction of their transportation leaving the remainder— and 
thus their fl^^oss transportation cost— entirely subject to non-tariff rate freedom and 
oonfidentiaBty. The puties who express oonoem about unfair rate discrimination in 
the absence of government enforced rate transparency have produced no evidence 
of harm from the rate discrimination that does occur eveiy day in non-U J3. trades, 
in U^. bulk tradn, or in today's U.S. liner trades. Confidential contracting occurs 
every dav out of neighboring Canadian ports of Halifax, Montreal and Vancouver, 
often wiui UJS. origin or desfination cargo, and no resultant problems justi^ng reg- 
ulatoiy involvement have ever been identified. 

S. 1356 by mandating independent contracting and by providing for confidential- 
ity will indeed make the manet place for ocean transportation services more com- 
petitive. Maiket forces will dictate rates more efiiciently than they do today. There 
would be more tidloring of contractual relationships to meet specific needs of car- 
riers and shippers, more efiidencies, better and closer relationsnips and more flexi- 
bility in the absence of the current regulatorv restrictions. Such activity is not prac- 
tical in a transparent, nondiscriminatory, publicly enforced regulatoiy system. 

Under S. 1356, there is ample authority to address any residual concerns about 
unfair discrimination. Section 10 of the Shipping Act, as amended by S. 1356, would 
provide those protections pursuant to sections 10(bXl), 10(bX2), iO(bX4), 10(bX5) 
and KKcXl). These provisions were agreed to by the U.S. flag carriers and rep- 
resentatives of shipper interests in order to address any such concern, while pre- 
serving the fundamental objective of removing current regulatory restrictions which 
impede private, consenting, commercial relations between carriers and shippers. 

QuesUon. Confidential contracting in ocean 8hippin£[ would make it difiicult to de- 
termine whether foreign controlled carriers were unfairly dumping below cost trans- 
portation on the ocean shipping maiket. If this concern cannot oe adequately ad- 
dressed, and confidential contracting could not be included in ocean shipping reform 
leraslation, what othor changes included in S. 1356 should be revisited? 

Answer. This is a legitimate concern faced by UJS.-fiag carriers. As you know S. 
1356 attempts to address this issue in Title 11 of the biU. We recognize that there 
are criticisms of this section and are willing to work with the Committee and other 
carriers in order to address anv issues the Committee has in this regard. We believe 
this issue can be adequate^ addressed. 

It should also be clear, however, that to the extent that contracting l^ foreign con- 
trolled carriers needs to be subjected to specific oversight or regulation, this should 
not be a reason to subject commercial carriers engaged in normal competition to 
continued regulation omv because of the concern dbout such foreign controlled car- 
riers. Regulation needea to address unfair activity by such foreign carriers should 
apply onhr to such carriers. 

Cor 



onfidaatial contracting is an essential element of reforming ocean shipping refi[u- 
lation. If confidential contracting is not included in the ocean shipping reform legis- 
lation, then Congress would not provide effective reform of the current regulatory 
system. 
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Con 
Agra* 



CoffiApnit Inc. 

888 17m StrMt. N.W. 
WaMngloa D.C. 20006^939 
Phone: ^02) 223^115 
Fax: (202) :a3^118 

PMM A* Kwooy 
Vice President 
Qovemment Affairs 



October 31, 1995 



The Honorable Trent Lott 

Chalman, Surface Transportation and 

Merchant Marine Subcommittee 
Committee on Commerce, Science and 

Transportation 
united States Senate 
Room SR-487 
Washington, DC 20510 

SUBJECT: S. 1356^ Ocean Shipping Reform Act of 1995 

Dear Senator: 

As a major user of maritime transportation services, 
ConAgra, Inc. strongly supports enactment of S. 1356. 
Although we will not be able to testify at the hearings to 
be held by your Subcommittee on November 1, 1995, we request 
that this letter be placed in the record. 

ConAgra is a diversified, international food and 
agribusiness company based in Omaha, Nebraska. Efficient, 
cost effective transportation is an essential requirement of 
our worldwide operations. The vital importance of 
responsive transportation service to ConAgra is evident from 
the fact that we purchase more than one billion dollars of 
transportation services annually. 

A large part of ConAgra 's transportation expenditure is 
related to maritime transportation. Each year we ship more 
than 60,000 containerised shipments as well as thousands of 
tons of bulk grain and fertiliser. 

ConAgra believes that S. 1356 represents a major step toward 
allowing market forces to take the place of an archaic and 
unduly restrictive regulatory regime which has subjected 
American business to a serious (disadvantage in the 
international marketplace. 
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«• mrm partlenlarly support! v« of tlio provisions of 8. 1356 
that would onablo shlppors and ono or aoro earrlors to ontor 
into confidontlal transportation contracts. Contracts aro 
the aost offoctlvo aothod for accn—g listing carrlor 
capabllltlos and shlppor noods. 

Contracts allow shlppors and carriers to share with each 
other the type of detailed Infornatlon which enables thea to 
accurately forecast traffic volusw and thereby alnlalse both 
wasteful excesses and dlsn^tlve deficiencies In capacity. 
Kven aodest adjustaents In a shipper's operations and 
schedules can allow carriers to achieve aajor reductions In 
their costs. These savings can then be shartfd by carriers 
and shippers resulting in higher profits for the fornar and 
lower costs for the latter. 

Confidential transportation contracts have worked well for 
all other aodes of transportation. When confidential 
railroad contracts were first authorised, opponents aade the 
saae predictions of discriainatory and self-destructive 
pricing as are being aade by those who would prefer a rigid 
environaent of disciplined price fixing. That never 
happened. Instead, the railroad industry has boon 
revitalised by the operating efficiencies that are an 
inevitable consequence of allowing carriers and shippers to 
contract for service in the saae aanner as other businesses. 
Naxiaua realisation of those saae efficiencies in the 
aaritiao industry is essential if Aaerican business is going 
to be able to coapete effectively in our global eco^oay. 

Sincerely, 



(?(X-^ 



Paul A. Korody 

cc: 1) All Neabers of the Coaaittee on CoasMrce, 
Science and Transportation 
2) All Neabers of the House Coaaittee on 
Transportation and Infrastructure 
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TISTZMONy OF JMfl9 J. O'BRZBN 
DZMCTOII, PORT IVIIIQIADB8, PUmZDA 



PORV BVIR0IADI8 AND TNt PLOIUOA PORVS 



SINATI OOMNZTTBB ON COHNBIClf, SCIBNCI AND TRANBPORVATZON 

1, 1995 



Port Bv»x0lAaM ±m a Mjor Florida da^p watar aaaport ifhloh la 
z«nkod aaono tha top Oosan U.S. porta In Ita Intamatlonal 
oontalnarlaaa ahlpplno aotivltlaa, an4 la alao tha aaoond largaat 
paaaanoar orulaa port In tha iforld. Doth of thoaa aotlvltlaa oona 
undar tha purvlaw of tha Shipping Aot of 1984. Zn addition, tha 
Port handlaa Xaroa voluaaa of a varlaty of bulk oarpoaa In both 
Intamatlonal and donaatlo watarboma ahlpplng* Tha Florida Porta 
Confaranea la a raoantly fomad and approvad tierklng agraaaant 
aao n p nlna of tha Stata*a aajor porta to provlda tha opp o r tu nity to 
dlabuaa and taka aotlon on a nunibar of laauaa aa provldad for undar 
•aotlon 4(b) of tha Shipping Aot of 19M. 

During tha laglalatlva prooaaa that raaultad In tha anaotnant of 
tha Shipping Aot of 1984 and tha ooaprahanalva ravlaw of that 
atatuta by tha Advlaory Cn— iaalon on Conf aranoaa In ooaan Shipping 
froa April 1991 to April 1992, tha poaltion of tha U.S. port 
industry has baan to support tha ooaproaiaaa Nhioh took plaoa 
during tha foraulation of tha 1984 Aot. It la our vlaw that 
atatuta haa aarvad aall tha intaraata of tha unitad Stataa porta 
and our ahipping Una elianta. Nouavar, wa alao raallaa that 
oondltlona ohanga and that raoant inltiativaa hava raaultad in an 
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ition : 

hf ottmt 
in 

tte OOMn Whlvping mton hat of 1995, whioh is tte subjMt of 
today's iMorlno. Xt hoo boon our ooiiolotMit position to support 
ths Ifitsrssts of our shippiap Iloo. olisnts in s osmisr vhloh is 
■ost lilcoly to asintsin s vlsblo Intsmstionsl shipplii0 ssrvlos 
oonsistsnt with our r ss p o n s i blUty to pratset tte loosX. ststo snd 
fsdsrsl InvsstBSnt in publlo fundinp ttet tes orsstod tte world's 
f insst snd nost divorss port 



Tte lS0islstlon ss propossd steuld te viowsd ss oonsistinp of t«io 
oonponsnts. Tte first o osyo n s nt sddrss s ss tte rolstionships 
tetwssn tte intsmstionsl shipping linss snd tteir olionts, i.s. 
tte ssportsrs, inportsrs* oossn frdight fomscdsrs snd non-vssssl 
opsrstinp 00— on osrrisKn. Xf it is nos tte oonolusion of tte 
shippinp lins oonaunity to spospt nodifiostions to thoss prsssnt 
rslstionships, it is not our intsntion to stsnd in tte wsy of ttet 
proosss. Tte tey slsasnts of ttet initistivs oonsist of 
oonfidsntisl oo n tr s e t s te tw ssn shipping linss snd thsir ous t ons r s, 
tte right of i n dsps n dsnt notion on oontzsots snong n sn b srs of s 
shipping oonfsrsnos snd tte snd of filing of shipping lins tsrif fs 
in intsmstionsl trsds, Tte p r opossd Isgislstion oontinuss to 
proTids for sntitmst Jswunltf for oonfsrsnoss snd tte publio 
filing of ooopsrstivs working sgrssMsnts snong osrriors. Us 
support tte oontinustion of both of thoss rsquirsnsnts. 
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3 
tto ooMpoMiit of tte ptofOfd Imgimlmtipik whioh 
tiM U,B. port industry givM us osum for mtIous oonosm. Xt is 
our bsllsf ttot thu rsdurul NsrltlM pDMissloii should oontinus ss 
sn indspsndsnt sgsnoy, thst ths vsqUirsMnt for tlis flimo of port 
tsrif fs should bo eentinusd snd thst tho INC should sotsin its 
snforosasnt pouors ovsr suoh tsrif fs* Should tho dsoision bo osds 
not to oontinus ths Psdsrsl Hsritins Co— lssion» thsn st tho vory 
Issst US rsquost thst sn indspsndsnt sntity with sspsrtiss in 
■sritins snd port sffsirs bs orsstod within tho U.8* Dspsrtosnt of 
Trsnsportstion whsrs tsrif f filing snd snforososnt of port tsrif fs 
would bs hsndlsd. Us slsp strongly support tho provision in tho 
p r opossd Isgislstion whioh oontinuos sntitnist isminity for ports 
snd ths publio filing of port oonfossnos sgrssosnts. 



As sn ssplsnstion of this position it should bo notod thst ono of 
ths signif iosnt dif fsrsnoss bstwosn ths dsrSgulstion of rsilrosds 
snd ootor osrrisrs in tho Unitsd Ststss snd ths pro p ossd 
dsrsgulstion of intsmstionsl shipping is thst whils rsilrosds snd 
■otor osrrisrs hsvs oonstruotsd thsir own tsr«insls to support 
thsir trsnsportstion systsos, this is gsnsrslly not tho esss in 
intsmstionsl shipping. Xn slnost sll instsnoss in tho linsr 
trsdss, tho tsroinsl fsoilitiss hsvs bson oonstruetod by loosl 
publio ports with loosl funds. In ths fow ossss whsrs su6h 
fsoilitiss wsrs initislly privstsly f insnosd* ths psttsm hss bssn 
for subssqusnt soquisition by ths pubio port. Zn ordor to proto o t 
this invsstosnt in publio port fsoilitiss, whioh s s ossds ovor $12.8 
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4 
blXlion sliiM tte Md of World Wmr XX, «• bmXtmv that ttim 
ecttatod •• m zvoult of port tariff filing and 
lo oooMfttlol lo pc o fot ing that Invootoont. Wo do not 
bollovo that tho propoood oltomotlvo utoovoby oorlno torolnol 
oporotoro. ifhloh Inoludoo ptfUle ports, would publish o oohodulo of 
rotoo and rapulatlona, la an adaquata aubatituta for port tariff 
filing and anforoawant. If aaoh port waca raqiiirad to anforoa ita 
tariffa aa mn iapliad oo o t r a ot in a atata or fodaral oourt of 
oowpatant Juriadiotlon, thia at baat would plaoa aigmifioant 
additional ooat burdana on an induatry Mho a a ratum on invaataant 
ia ganarally aaroinal, and ahioh at aorat vould aignifioantly 
diarupt aviating rata atruoturaa. Althougih ahipping linaa and 
thair cargo olianta havw tha ability to ralooata thair aaaata and 
altar routing pattama in raapenao to aarlBat foroaa, tha porta ara 
unabla to do ao. In addition to a aubatabtial invaataant in port 
faoilitiaa of looal or atata publio funda, tha fadaral g ova m aa n t 
haa aaaantially aatchad that invaatwant in tha oonatruotion of tha 
navigation ohanaal aiat— that aupport t h oaa port faoilitiaa. it 
is for thaaa xaaaona that aa baliava a oontinuation of tha praaant 
praotioa for tha 11.8* port induatry ia aaaantial* 



I appraoiata having tha opportunity to shafa thaaa viaaa with tha 
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VfRnTEN Comments Supporting MoDincATiON 
TO Proposed Ocean Shipping Reform L2GISL4TION 

H.R. 2149--<'Ocean Shipping Reform Act of 1995" 



Submitted by: 
INTERGARGO INSURANCE COMPANY 

Schaumburg, Dlinois 



Bys Matthew L. Zehner 

Manager Customs Surety 
INTERGARGO INSUSANGB COMPANY 

1450 East American Lane, 20th Floor 
Schaumburg, Illinois 60173 
1-800-394-3909 



OfGounseis 



Henry P. Gonzalez, Esq. 
Carlos Rodriguez, Esq. 

Gablos Rodriguez 4c Assooutes 

1710 Rhode Island Avenue 
Tenth Floor 

Washington, D.C. 20036 
(202)293-3300 
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TO TmarogMD Ocemh Shu tiw c Reph bm I xc iig A T ioi 
H JL 2149-«Oee»i SldpBii« Reform Act of 1995" 



bmUNNICTlON 

Intercargo Insunnoe Company (fbttcrcvgo*^ headquartered in Schaiimburg, Illinois, 
%vith affiliated offices throughout the United States, nationally markets its insurance productt to 
the international trade community. One product is surety bond coverage to transportation 
specialists such as freight fomvarders, non-vessel-operating common carriers (^'SVOCCtT), and 
their shipping customers. To demonstrate financial responsibility, the FMC requires t%vo types 
of bonds-one frtxn freight fomvarders and the other frtxn NVCX^Cs. Intercargo is a major 
provider of freight forwarder bonds and is the largest single provider of bonds required of 
NVOGGs. 

H.R. 2149~the 'HDcean Shipping Rcfocm Act of 1995** (^SRA**)- %vas inopoduced on 
August 1, 1995. This legislation proposes to deregulate the U.S. maritime industry engaged in 
the transportation of passengers and cargo by water m the foreign commerce of the United 
States. Among other things the legislation would eliminate the public filing of tariff, permit 
confidential ocean transportation contracts, and eacpand the existing definition of ocean fineight 
for%varder to include NVOGGs. 

H.R. 2149 %vas referred to the House Subcommittee on the Coast Guard and Ocean 
Transportation. The bill was considered, marked-up, and ordered to be reported by the full 
House Committee on Transportation and Infrastructure on August 2, 1995. On September 28, 
1995, the bill %vas included as part of the House's Omnibus Budget Reconciliation Act of 1995 
which remains pending before the House Budget Committee. It is anticipated that the Budget 
Committee may act soon on the Omnibus Budget Retxmdliation Act Although no Senate 
version of ocean shipping reform legislation has been introduced, it is expected that the Senate 
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■AND 'nUNVOBTAIION COMMinB 

will act on the topic this sesaon. Intercargo %vants to highlight its concerns regarding H.R. 2149 
so that the Senate may consider them prior to drafting its o%vn ocean reform legislation. 

iNmtCARGO'SGcmGERNBWITHHJt. 2149 

Intercargo is seriously and particularly concerned with language in H.R. 2149 relating to 
the scope of bond coverage as required by Section 19. Specifically, Intercargo seeks clarification 
of the term **transportation-related acdvides** contained in that secdon. That term, which 
originally appeared in the Non-Vessel Operating Ckmunon Carrier Amendments of 1990 (PL 
101-595), has never been defmed and has generated considerable confusion and litigadon. 
Absent a definition or clarification of that term, Intercargo*s exposure to claims on ocean fireight 
forwarder bonds could be absolute and result in continued unnecessary litigation and expense. 

In addition, Intercargo supports the recent change to Section 19 by the House 
Transportation and Infiastructure Committee, which corrected an inadvertent inconsistency 
that would have excluded foreign domiciled ocean freight forwarders, as that term is defined in 
OSRA, from bonding requirements. Previously, Section 19 only applied to all ocean freight 
forwarders domiciled in the United States. 

Background of Gubbent Shopping Act Bonding RBQUiRBMENTt 

Ftesently, the Shipping Act of 1984, 46 U.S.C. app. § 1718, requires ocean fireight 
fonfvarders' to be licensed by the FMC and submit proof of evidence of financial responsibility in 
the form of a surety bond in the amount of |30,000.< Under the same act, NVCX^Cs' are not 
required to be licensed, but must file a tariff and submit proof of financial responsibility by 
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maintaining a S50,000 surety bond, oomparable insurance, or other focin of surety. 46 U.S.C. 
app. § 1719. The obligations of these two bonds differ pcatly. Ocean freight forwarders must 
file a bond that guarantees that they wiU "[sjupply the services of an ocean freight for%varder in 

accordance %vith the contncts, a^eements or arrangements made therefore ** No judgment 

or order of reparation is required as a precondition to payment under this bond. On the other 
hand, NVOGCs must provide a bond, insurance, or other form of surety that %vould be available 
to pay any judgment for damages or order of reparation arising frtxn the NVOGCs 
''transportation-related activities." As a precondition to payment, the claimant must secure a 
monetary judgment frtxn a state or federal court or an order of reparation frtxn the FMC. 

Intercargo has had minimal problems «vith claims against the current freight for%varder's 
bond. A major reason for this is that FMC regulations define the services and actwides of freight 
forwarders. Sfifi 46 C.F.R. § 510.2. The definition of the services of a freight forwarder has 
enabled sureties, as well as the bond prindpab (the freight for%varder), to determine the coverage 
of potential claims against the bond. Frivolous and unsubstantiated claims remain minimal. 
Conversely, the present statutory regime, as adopted in OSRA, does not define the scope of the 
NVOGCbond. 

The NVOCC bonding requirements have been in effea for over four years. Intercargo 
has received and processed many cfau ms - a consequence of being the largest provider of this 
bond. As a result of the statutory requirement that any daim against the NVOCC must be 
reduced to a judgment, Intercargo has observed a trend where claimants are obtaining default 
judgments in distant and diverse jurisdictions and presenting them for payment Because these 
judgments are frequently entered by defiuik, claimants seek payment for damages which neither 
Congress nor the FMC probably ever contemplated as recoverable under the NVOCC bond. 

In 1990, Congress authorized proof of financial responsibility from NVOCCs, requiring 
NVOCCs to obtain bonds or other forms of surety. Congress passed that legislation to address 
concerns that the shipping public had suffered looes from unscrupulous or insolvent NVOCCs. 
It also addressed the concerns of lawfully operating NVOCCs that were placed at a compedtWe 
dBsadvantage by some foceipi domiciled NVOCCs who were fruling to abide by the Shipping 
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Act of 1984. The House Report on the Amendments stated that 

[t]he FMG has reported reoetving an increasing number of complaints concerning the 
activities of NVOGGs . . . from all segments of the ocean transportation industry- 
shippers, importers, ocean freight forwarders, ocean common carriers, terminal 
operators, and ports. The offending NVCX2C practices included: failure to deliver 
cargo, failure to honor loss and damage claims, and abandonment of cargo at ports 
throughout the world. 

H.R. Rep. No. 785, 101st Cong., 2d Sess. 2 (1990). Some NVOGCs also caused shippers to 
make duplicate payments for ocean transportation because NVOCCs had failed to pay the 
ocean carrier. Also, some NVCX^Cs went bankrupt or failed to pay lawful compensation to 
ocean freight forwarders. 

The proposed legislation requires all ocean freight forwarders to obtain a bond, insurance 
or other surety, %vith substantially the same obligations of today's NVOCC bond. 

ntOUJSM WITH PKESENT LANGUAGE IN H.R. 2149 

AM IT Relates to the Scope of Bond Coverage 

The present language of the Shipping Act does not define **transportation-related 
activities,** yet it requires a bond to guarantee payment of judgments arising from such activities. 
The lack of darity or absence of a definition for this term has posed significant problems for 
Intercargo and the intended beneficiaries of the bond. Most notably, Intercargo has been 
presented nvith claims for loss or damages which Congress may not have contemplated when it 
passed legislation in 1990 requiring proof of financial responsibility from NVOCCs. For 
example, defruilt judgments have been obtained against NVOCCs that sought to recover 
payment from Intercargo for airfare for trips by claimants, loss or damage to automobiles (which 
was or should have been covered by mandatory automobile insurance), taxi fares, car rental 
expenses, parking expenses, long-distance telephone calls, postage, other unrelated 
transportation expenses, and hr reaching consequential damages. Intercargo recently initiated 
litigation seeking; aoKXig others things a declaratory judgment as to %vhat exacdy constitutes 
transportation-related actwities. Sfifi Intercargo v. United States^ et al., 95 C 3158, U.S. Dist. 
CL,N.D.in^E.IXv. 
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Another problon that arues with the proent undefined language is that it expoiei 
Intercargo to liability beyond the limitations of liability stated in the tenns and conditions of the 
NVOGCs contract of carriage %vith the potential claimants in a form usually filed as part of its 
tariff. For example, an NVOGC generally defines its limitations of liability to S500 per package 
or requires the shipper to obtain cargo insurance for loss or damage daims. In other instances, 
the NVCXX3 disclaims liability for the negligence and/or other acts or omissions of the 
underlying vessel-operating common carrier. As a result, Intercargo has had to pay amounts 
beyond the limitations set by the terms and conditions of the contracts of carriage bet%veen the 
NVOCC and the claimant. 

The foregoing examples ilhistrate Intercargo*s problems and those of the bond's intended 
beneficiaries «vhich result directly firom the lack of clarity in the statute and the absence of a 
definition for loss or damage" and "transportation-related acthaties.'* Therefore, Intercargo 
seeks a definition or clarification to the term ''transportation-related activities" to limit its liability 
in accordance %vith that of the ocean fireight fonfvarder and the underiying vessel-operating 
common carrier's limitations of liability, statutory or othemvise, as contained in the terms and 
conditions of their contracts of carria^. 

TRANirOKTATKm-REL4TED ACTIVITIES MUIT BE DEHNED 

Since H.R. 2149 does not define ''transportation-related acthaoes," it fails to provide 
guidance as to how that term would apply to claims against the "ocean freight fonfvarder." That 
definition of forwarder" would consequently include the activities of both an^icean freight 
for%varder and NVOGC as these entities are currently defined in the Shipping Act of 1984. 

When any surety agrees to underwrite a bond, it considers whether to accept the risk and 
determines an appropriate premium based upon its perception of specific underwriting criteria, 
including the nature and amount of the exposure presented by the bond principal. From an 
under%vriter's perspective, the surety is endded to assume that its liability will be no greater than 
that of its bond principal, die NVOGC. 

As presently proposed, H.R. 2149 %vould potentially expose sureties to near absolute 
liabdity since it cannot assess the newly defined Ireight for%varder's" acthaties. Absent any 
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■ AMD numronAiioN 

clarification or definition to the tenn "traniportation-celated acttvities," Intercargo will be subject 
to daixns for loa or damage which Congress may not have contemplated, resulting in litigation. 
This %vould not only deny the shipping public of the protections that Congress originally 
kitended to provide, but would also create uncertainty and unnecessary expenses and delay for 
both the sureties and the shipping public. 

Intercargo respectfully requests that language be added to Section 102 of H.R. 2149, the 
definition section, that %vould define "transportation-related activities^ of an "ocean freight 
fonfvarder." Became HJL 2149 alIo%vs a fonfvarder to also act as a common carrier, Intercargo's 
request for clarification or a definition becomes even more important because the operations and 
responsibilities of a fircight forwarder differ pcatly from those of an NVOCC. Further, 
Intercargo believes that it would best serve the interests of the shipping public and other 
interested parties for Congress to allow it to present its position on this point before a hearing or 
in Committee Reporti. Specifically, Intercargo seeks the opportunity to describe the types of 
activities of a "forw ar der^ acting as a carrier which could result in claims against the bond. 

Intercargo proposes that Section 19 of OSRA be revised to include the follo%ving 

underlined language: 

A bond, insurance, or other surety obtained pursuant to this section shall be available to 
pay any judpnent fior damages against an ocean freight fonfvarder arising from its 
transportation acthnties !■ liflfhl M ^^^ ■g^'*^ ? nf thif Art or order for reparation 
issued pursuant to sections 1 1 or 14 of this Act 

It should be noted that Section 102 of OSRA, which amends Section 3 of the Act, 
inchides definitions fior "carrier,'' "riiipper," "forwarder," and other terms, actwities, or entioes 
otherwise subject to the jurisdiction of that legislation. Intercargo maintains that sound public 
policy requires that ne%vly created legislation should provide a definition to a term that impacts 
the entire shipping public as well as those entities subjea to the jurisdiction of this Act Although 
Intercargo is not dnnectly subject to the jurisdiction of the Act since Title 31 allows for the 
recommendation by federal agencies for the removal of insurance companies from the 
Department of the Treasury's list of approved sureties, 31 CF.R. § 223.18, susUn Intercargo is 
nevertheless substantially affected by the Act's language. 
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. ALLOGBANFkBGHTFOKWABDBISSHOULDBB 
RBQjUDUn> TO DBMONSTmAIS nNANGULRBirONIDILnY 

Under OSRA, tKe definition of an "ocean freight forwarder^ %MMld include the activities 
of both the ocean freight forwarder and NVOGC as these entities are defined in the Shipping 
Act of 1964. The proposed language in the Budget Reconciliation Act %vould have the follo%ving 
consequences: 

1) U.S. domiciled entities providing either traditional forwarding 

and/or NVOCC services %vould be required to obtain both a license and 
bond; and 

2) Foreign domiciled 'forwarders", by definition, those that are invoh^ as 
common carriers that do not operate vessels, %vould be required to be 
bonded and designate a resident agent for service of process. 

Exempting bonding of foreign domiciled forwarders %vould be patently unfair to U.S. 
domiciled *Yor%varders** %vho are required to be bonded and licensed and U.S. shippers who 
%vould not have the ability to easily assert claims for losses. Section 19 should equally apply to 
foreign-based for%varders to maximize the protection of the shipping public and industry. The 
current requirement that foreign-domiciled NVOCC demonstrate financial responsibility should 
not be eliminated. 

CONGLUnON 

For all the foregoing reasons, Intercargo believes that the term '^transportation-related 
acthddes" contained in Secdon 19 should be defined. Intercargo also believes that all ocean 
freight forwarden operating in the foreign commerce of the United States should be required to 
comply %vith the financial responsibility requirements of Secdon 19. 

Respectfully submitted, 
INTERGAKGO iNgUUNGB GOMPANT 



Kfatthew L. Zehner 
Manager Customs Surety 
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HVteTTEN COMBfENTS SUPPORTING MODIFIGATION 

TO PROPOSED Ocean Shipping Reform LEcasiATiON 

S. 1356 - "Ocean Shipping Refoim Act of 1995" 



Ibyi 

Bicycle Shippers Association^ Inc. 

San Jose, California 



Byi Jcny Packer, Plrsident 

Angela Munson, Managing Director 
Bicnrcu SHmERi AMOCiAnaw, Ino. 
2808 Autumn Estates 
San Jose, California 



Carlot Rodriguez, Esq. 

CARUMRODUOUBZ ic ASSOGOUklBt 
1710 Rhode Island Avenue 
Tenth Floor 

Washington, D.C. 20036 
(202)293-3300 
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¥ ^ rimH CoiOiMWTi Su fro K imo MoomcAnaw 

TO PBOrCMBD OCBAN flHnVINO BVOKM LBaUL41I<»f 
S. I35€-«Oc—» 8IJ»piM lliftm Act rf 1»§S* 



iNTKODUCnON 

The Bicyck Shippen Association, Inc. C^SA*^, %vith principal executive offices in San 
Jose, CaMomia, b an association of nationwide shippers engaged in the ocean transportation of 
new bicycles, bicycle parts, components, and accessories in the foreign oonuneice of the United 
States, including the Asian Trans-IVunfic and North Atlantic trades. BSA is comprised of 21 
members %irhich represent most of the major bicycle and components and accessories 
manufacturers, importers and exporters, and dutiibuton operating in the United States. 

Legislation %vas intixxhiced on August 1, 1995, HJl. 2149 - the "Ocaai Shipping 
Reform Act of 1995" (*H3SRA'^ - that %M>uld deregulate the Ui». maritime industry engaged in 
the transportation of passengers and cargo by water in the foreign oonunerce of the United 
States. That legislation %M>uld, among other things, eliminate the public filing of tari£&, permit 
confidential ocean transportation contracts, and expand the existing definition of ocean firight 
forwarder to include NVOCCs, 

HJl. 2149 was referred to the House Subcommittee on the Coast Guard and Ocean 
Transportation. The bill %vas considered, marked-up, and ordered to be reported by the lull 
House Committee on Transportation and Infrastructure on August 2, 1995. On September 28, 
1995, the bill %vas included as part of the House's Onmibus Budget Reconciliation Act of 1995 
%vhich remains pending before the House Budget Committee. On October 23, 1995, Senator 
Ptnessler authored companion legislation, S. 1356, that contains exact HJl. 2149 language. On 
November 1, 1995, the Senate Commerce, Science and Transportation Committee held the first 
public hearing on the proposed legislation. The hearing also provided the first opportunity for 
industry to comment on HJl. 2149 and S. 1356. Although BSA could not appear before the 
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AND TkAMNBIATION GlMOSmi 



Committee during the recent hearing, BSA %vi8hcs to highlight its concerns regarding S. 1356 so 
that they may be considered by the Senate. 

BSA Bagkgkoumd ImoufAiiON 

The purpose of the association b to provide its members with a forum to monitor and 
analyze rates, rcgiibfions, and other shipping information regarding individual oonunon carriers 
by water, motor carriers, freight for%varders (air, land, ocean), and conferences of such water 
carriers. In addition, BSA is a mechanism by which its members, acting as shippers, can lawfully 
negotiate and secure fiEvocable carload, truckload, or other volume rates ('TVRs'*) or services 
contracts from common carrier or conferences. BSA acts as a forum for its members to gather 
and communicate infionnation related to ocean shipping between the United States and other 
countries, such as transportation trends, and in general, to keep the membership informed of 
transportation and regulatory matters which may affect their business operations. 

BSA primarily concentrates its activities in the Asian Trans-Fadfic trades routes. This is 
a result of the international bicycle manufruturing industry's operational base being situated 
throughout the ^Kafic Rim Region, Peoples' Republic of China, Republic of Taiwan, Korea, 
Hong Kong, Philippines, Malaysia, Thailand and Japan. As a result, BSA deals almost 
exclusively with the Asia North America Eastbound Rate Agreement ("ANERA") ocean 
common carrier oonfiErenoe when negotiating services contracts and TVRs for inbound cargo 
tra£Bc. ANERA is a ratemaUng group of ocean and intemiodal conunon carriers which offer 
scheduled, oontainerind shipping services m the trade from North and South Asia, excluding 
Japan, to the United States. 

ANERA carrier lines are authorized under the Shipping Act of 1984, and other 
applicable la%vi, to meet, oschange market information, and set joint pricing decisions for the 
trade they serve. ANERA lines publish a common tariff of rates and services items, including a 
section on common policies and rules, as well as enter into service contracts with shippen. 

In tenns of oontainerizied tra£Bc volume, BSA members may be described as small-co- 
medium-fiied ihippcn. As a result, membenhip in the association provides each individual 
company with the means of achieving the best possible frcigitt rates fixmi ANERA, other 

2 
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KJumTttMMmatmaiom 

that the political procedures which resulted in OSRA will not address the interest of all shippen. In 
view of the ftct that ocean carrien retain antitrust inununity to set rate and service levels, small and 
medium-sized sliippas receive little condbrt fix>m the ftct that pricing levels in transportation 
contracts nviD become invisible. If the objective of OSRA is to serve the US shipping community, 
then there should be no objection by any segment of the industry to further public debate and 
discussion among all smtnbw at ihm lsMl«fltry regarding revision of the ocean shipping 



BSA ntOrOIBD MODDKATIOMi TO 
OcaSAM SmPHNG REIOKIf lAaUATION 

As a resuk of the manner in which OSRA was drafted and introduced in the House, the 
current version of the bill reflects only those interests of laige shippers and certain US carriers. As 
stated, BSA does not object to the consideration of ocean shipping reform. Those that cling to the 
status qmarcm ftct ignorant of the need for our industry to adopt change. Since the Senate has 
introduced a companion bill, and may consider alternative reform legislation, BSA %vould propose 
the following, in part afaneady suggested by the Shippen' Association Ckialition, representing in 
excess of 4,000 ocean shippers, for consideration by the Senate: 

• Reinstate the prohibition on deferred rebates. 

• Clarify the vague language found in S. 1356 with regard to "ocean 
transportation contracts'*; OSRA removes the concept of "service 
contracts" finom US law, and replaces it «vith the term "ocean 
transportation contracts", however it does not impose regulatory and 
e n foroeme n t standards for these contracts which %vould ensure that 
discrimination %vould not result to small and medium sized shippen. 

• Permit "ocean transportation contracts" to be confidential, but 
also subject to legal process for discovery in dvil suitt. 

• Require carrien and conferences to provide written notification 
to their customen before changing a rate, term, or condition 
previously provided to that customer. OSRA as currently drafted requires 
a carrier or conference provide in %irriting, upon request from a 
customer, the rates, terms, and conditions fbr transportation 
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leivicei not governed by an ocean contract Since this ndbnnation it not 
required to be published, BSA strongly fioeb that any reform Icgisfation 
should include additional language that slates the terms, rates, and 
conditiom should remain in effect lor thirty days, unless the 
customer requesting the information is notified of a change 
by%irriting. Amending OSRA language in this manner would reduce the 
possibility of a shipper unknowingly committing cargo under rales 
vrhich have changed since provided by the carrier/confierence; 

BSA supports amending OSRA to provide jurisdiction over 
carrier agrecmentt to the Department of Justice CD€9^ 

DG|J oversight of carrier agre emen ts would be more appropriate 
in an FMG-less regulatory environment, given the agnicy*s 
expertise «vith antiHX>mpetitive agreements; BSA does not 
support transferring carrier agre emen t oversight authority to 
the Department of Transportation; 

Assign authority and complaint functions to the Federal Trade 
Commission which currently has enforcement responsibility 
for unfiur and anti-competitive commercial practices. 



BSA SunOKTV THE "IMTERMOIML AGENCy** GONGBPT 

BSA supports the concept of an **intemiodal" agency existing within the jurisdiction of the 
Department of Transportation CDOT^ or another transportation-related agency. BSA has 
reservations about transferring remaining Federal Nfaritime Commission (TMC^ authority to the 
DOT without the assurance that such responsibilities would be part of a quasi-independent 
regulatory body with some experience in the industry and with a corresponding neutrality. The 
benefit of the current regulatory structure is that the FMC is, theoretically, a neutral governmental 
body - it., not an arm of the Executive or other governmental branch. An 'intermodal" agency 
would satisfy the call for a reduction of the size of the federal gpovemment, and also would meet the 
demand fiom the shipping community that some level of regulatory oversight remain in fuU force 
and eflfect by an independent body. 
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BSA respccduDy requests that the Senate carefuDy consider the topic of ocean shipping 
rthrinjfk a manner that addresses the issues and oonoems mentioned above. Open hearings 
receiving input from all segments of the shipping community %vi]l help to guarantee that any 
refonn eflfort will have the support it needs from the industiy that the refoim b intended to 
serve. OSRA provides fiMr a valid and good begiruiing; ho%vever BSA, along %vith thousands of 
other small and medium-sized shippers strongly believes that congressional consideration of this 
most sensitive and internationally important topic demands the full attention of the Senate. If 
OSRA b enacted as it now stands, the true %vinnen will undoubtedly be those that helped to 
propel it through the House of Representatives — a select group of large shippers and a single US 
carrier. Such a revision to current US law %M>uld prove a disservice not only to the shipping 
industry, but to the general shipping public. 

We, therefore, respectfully request that meaningful hearings be conducted so that the 
interests of small and medium sized shippers, the backbone of American foreign conuneroe, be 
considered in the process. 

Respectfully submitted 

BlOVCUl SHmERl ASSOGOUkllON, INO. 

By: 

I President 




Angel^Munson, 



Managing Director 
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Statement op the International Brotherhood op Tbamstters 

Mr. Chainnan and Members of the Committee, the International Brotheihood of 
Teamsters first want to thank you for holdingjhis public hearing on Senate Bill 
1356, the "Ocean Shipping Reform Act of 1995. This legislation, if enacted, will have 
profound consequences on the lives of hundreds of thousands of woiking people in 
this countiy and will adversely affect the economies of many port communities 
across this nation. 

As you know, Mr. Chairman, The House Transportation and Infrastructure Com- 
mittee introduced its bill, H.R. 2149, and two days later marked up and reported 
the bill without so much as a hearing. You have shown far greater wisdom than 
your House colleagues in recognizing tne need to hear the views of interested and 
affected parties throu^ this hearim^ process. We thank you for the opi)ortuniUr to 
submit tnese comments on behalf ofthe 5,000 active Teamster woikers in our Pbrt 
Division and the hundreds of thousands of additional Teamsters whose jobs are di- 
rectly and indirectly dependent on ocean shipping and its related activities, such as 
warehousing and trucking, at ports throuf^out the United States. 

Mr. Chairman, the Teamsters strongly oppose S. 1356, which was crafted behind 
closed doors bv the National Industrial Transportation League and Sea-Land Serv- 
ice, Inc. This bill, which amends the Shipping Act of 1984, would abolish the Fed- 
eral Maritime Commission (FMC) and transfer its remaining; functions to the De- 
partment of Transportation (DOT), an action that would eradicate rules and regula- 
tions governing ocean shipping. 

In addition to adversely affecting many workers' ri^^ts and their very livelihoods, 
this legislation will greatly enhance the maiket powers of major shippers by provid- 
ing for confidential ratemaking and by ending tariff filing, thereby narming small 
exporters. These small exporters represent the greatest opportunity for growth in 
U JS. exports. 

The Shipping Act of 1984 provides all parties involved in intermodal transpor- 
tation, including labor, with an opportunity to benefit from the expansion of inter- 
national ocean transportation. Hie economic framework established by the 1984 Act 
has resulted in stable competitive rates and superior levels of service. This, in turn, 
has promoted significant public and private investment to facilitate greater inter- 
national trade, mstead of^ supporting measures to build upon the clear success of 
the Shippinff Act, certain interests are advocating that Congross fix that whidi 
"aint broke. Moreover, these same interests would have Congress make their dra- 
matic changes without public debate. Congress must not allow powerful mega-ship- 
pers to destroy small exporters and aU but the elite chosen ports in their quest for 
monopsony power. Rather, any changes to the existing maritime regulatory sdieme 
must take into consideration the interests of labor, small shippers and ports and 
must only be made after careful consideration. 

For those employed in the transportation industry, deregulation has been nothing 
short of a disaster. We have seen it happen in the airline industry goinff back to 
1978, and more recently in the trucking industry. What have been the results: bank- 
rupt employers, massive job loss, deteriorating wages and benefits, the concentra- 
tion of mancet share among the laii^st and most powerful carriers, discriminatory 
pricing, and the massive loss of service to lower vonime, but economically important 
regions of the country. More than 200,000 Teamster members have lost their jobs 
since deregulation of^the trucking industry, and wages of those who do have jobs 
have drepped 27%. 

Unfortunately, S. 1356 threatens to produce similar results in the maritime ship- 
ping industiy. ThiB biU nves mega-shippers the power to unilaterally dictate rates 
by eliminating longstanung statutory safe^ards against 'Sinreasonable" price dis- 
crimination and threatens the economic viability of small and medium-size ports, 
their employees, businesses and workers in surrounding port communities. With the 
elimination of commen carriage principles, ports, employees, shippers and other in- 
terested parties will have no knowledge of tne confidential contracts signed between 
carriers and mesa-shippers or their potential impact on routing decisions or termi- 
nal selections. Tne result of these secret deals poses a migor threat to thousands 
of jobs in port facilities across the countiy. 

In transferring aU residual FMC authority to the DOT, S. 1356 would place in 
that agency the responsibility to investigate complaints filed concerning Assessment 
Agreements, whidi include collectively bar^ainea agreements covering workers' pen- 
sion and welfare benefits. Under this legislation, the Secretaiy of Tran8portatk>n 
would have the authority to review these agreements and alter them under oeitain 
circumstances. This responsibility would be shifted from an independent agency that 
for many decades has avoided unnecessary tampering with privately neflotiated 
labor-management agreements to a politically diargea DOT that could tnreaten 
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laboi/manaflement relations in the maritime industry. Short of retaining an inde- 
pendent FMC, it is essential that an indepondent structure be created to oversee 
vital regulatoiy functions. If the FMC is to be terminated, then the Teamsters 
would support the transfer of functions to an independent Transportation Board 
within the DOT as established in the Senate's pendmg Interstate Commerce Com- 
mission Sunset legislation. 

S. 1356 gives carriers and large shippers excessive iwwer to dictate traffic pat- 
terns without public involvement or recourse. Large carriers and shippers could eas- 
ily agree to byparaport communities in an attemc^ to inflate profits and monopolize 
the maricetplace. The American taxpayer could also be a big loser as infrastructure 
investments already made in small ports could be of no value in the future. 

Mr. Chairman, it is clear that further deregulation of the maritime industry will 
lead to massive job dislocation in port communities and a downward push on wages 
and benefits. The bill would result in significant concentrations in service and there- 
by reduce the number and diversity of port calls. Fewer port cidls mean less jobs. 

Additional hearings should be scneduied as further deliberation is needed to re- 
solve the many problems this legislation will cause the maritime industiy. llie 
Teamsters cannot support S. 1356 without significant change and assurances that 
woricers in small port communities will not suffer the same effects of deregulation 
as other transportation industry employees have experienced. 
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